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No. 3703 


UNITED STATES CIRCUIT COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


UNITED VERDE EXTENSION 
MINING CO., a Corporation, 
Plaintiff in Error, 
VS; 
TOLN TT) LITTLEJOHN, 
Defendant in Error. 


BRIEF OF DEFENDANT IN ERROR. 


In conjunction with opposing counsel, we shall 
designate the parties ‘‘plaintiff’’ or ‘‘defendant,”’ 
as they appeared in the Trial Court. 


SUPPLEMENTARY STATEMENT OF FACTS. 


Plaintiff (defendant in error) desires to make the 
following supplementary statement of facts, viz.: 


ar, More lainiitt ‘s Complaint (lr, p. 2) 
alleges: 


‘That heretofore, to wit, on the 2nd day of 
June, 1920, and for a long time prior thereto, 
in the Verde Mining District, County of 
Yavapai, State of Arizona, the defendant cor- 
poration was the owner of, and was then and 
there operating and conducting a_ certain 
smelter and ore reduction works, together 
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with all appurtenances thereto belonging or 
in anywise appertaining, in the samplng, 
treating, reducing and smelting of ores and 
minerals. That defendant’s said smelter and 
ore reduction plant, together with its appur- 
tenances, did then and there consist of smel- 
ters, mills, shops, works, vards, plants and 
factories where steam, electricity and other 
mechanical power was then and there used 
to operate the machinery and appliances, 1 
and about said smelter and ore reduction 
works and appurtenances aforesaid.” 


Par. IIL. of Plaintiff’s Complaint (Tr. p. 2) 
alleges: 


“That on, to wit, said 2nd day of June, 
1920, and for some time previous thereto, 
plaintiff was and had been emploved by de- 
fendant corporation as a laborer in what was 
designated and known as the ‘Bull Gang;’ 
that plaintiff, as directed by defendant cor- 
poration and as such emplovee in said ‘Bull 
Gang,’’ did work in and around said smelter 
and ore reduction works and in and around 
the mills, shops, works, vards, plants, fac- 
tories and other buildings and appurtenances 
thereto belonging; that plaintiff’s work as 
an emplovee of defendant corporation as 
aforesaid did consist of pick and shovel work, 
clearing up the yards, loading and unloading 
brick and lime, laving track for ore and slag 
ears, drilling holes in slag dumps, assisting 
in repairing said smelter and ore reduction 
works, together with the said appurtenances 
and in installing machinery, fixtures and 
equipments in said smelter and ore reduc- 
tion works and appurtenances thereto.” 


Plaintiff, John T. Littlejohn testified that he had 
been employed in defendant’s ‘‘Bull Gang’’ since 
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August, 1919, until June 2, 1920, the date he re- 
ceived the injuries complained of; that he did all 
kinds of work around the smelters; works and 
yards, ‘‘cleaning up, moving machinery, unloading 
ears, drilling conerete, swinging a jack-hammer, in: 
stalling machinery,”’ etc. That the smelter plant 
consisted of the smelter, sample mill, machine shops 
and other works; that the conerete pit and struc- 
ture upon which he was working at the time 
of the accident was an addition to the sample 
mill; that the sample null was used to crush ore 
for the smelter and ihe crushers therein operated 
by motor power. (Tr. p. 36.) That the concrete pit 
into which he fell was about ten feet wide and ten 
feet deep where the hoards crossed it; that it was 
built as a convevor te run ore from the rolls into 
jheesample mill” (Er. se 37.) 


On June 2, 1920, plaintiff and other emplovees 
were directed by defendant’s foreman to install 
certain bolts in the said conerete structure, and 
thereuvon, as directed, plaintiff did take one of the 
holts and walked out on the staging with it in his 
arius for the purpose of placing it as directed; that 
he was cbhliged to walk on the planks placed over 
the concrete pit in order to instail the bolt as di- 
rected; that the plank upon which plaintiff was 
standing broke, thereby precipitating him to the 
bottom of said pit, a distance of about ten feet; that 
by reason of said fall plaintiff sustained very seri- 
ous and perinanent personal imijumies "Cli pp, 36- 
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31-38-39); that he was treated for fourteen days in 
defendant’s hospital and then went back to work 
for the defendant and was kept at light work for 
seventeen days when he was ‘‘laid off’? by defend- 
ant (Tr. pp. 38-39); that after said injury he only 
worked seventeen days as aforesaid; that he could 
only perform light work, and there was no such 
work available; that he could not do clerical work 
(Tr. pp. 42-43); that since the injury he slept good 
some nights and not at all other nights; that he 
never had insomnia before; that at the time of the 
trial he was still nervous, his hands and legs trem- 
bled, and he lost fourteen pounds in weight; that 
eight stitches were put in his head; that a company 
doctor told plaintiff that his skull was fractured; 
that flat three-cornered bones came out of plain- 
tiff’s skull as a result of his injuries (Tr. p. 44); 
that previous to the injury he had been in good 
health all his life; that he was earning $4.60 per day 
at the time of his injury; that he earned no money 
since except for said period of seventeen days. (Tr. 
p. 43). 


In September, 1920, Dr. J. B. McNally, a physic- 
ian and surgeon of Prescott, Arizona, made a thor- 
ough examination of plaintiff’s physical condition, 
and testified to the result of said examinaton. We 
eall this Honorable Court’s special attention to the 
testimony of Dr. J. B. MeNally on direct and cross- 
examination (Tr. pp. 44-47). 


During the trial defendant’s physicians were per- 
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mitted to make a thorough physical examination of 
plaintiff’s head (Tr. pp. 57-60). and to test his 
pulse (Tr. p. 72), which ranged from 128 to 134. 
Defendant’s physician testified that in a man of 
plaintiff’s age his normal pulsations should be from 
80 to 90, sitting. (Tr. p. 72). 


The cause of the accident and injuries to plain- 
tiff was substantiated by eve witnesses (Tr. 47-48- 
49), and was not controverted in any way by de- 
fendant. 


Plaintiff’s physical condition before and after the 
injuries received was shown by Harry Garrison 
(Tr. pp. 51-52) and by plaintiff’s wife, Savah Lit- 
tlejohn, (Tr. pp. 52-53-54). 


From the evidence introduced. it appears beyond 
any doubt that plaintiff was seriously and perman- 
ently injured. The American Mortality tables intro- 
duced in evidence gave his life expectancy at six- 
teen and one-half years (Tr. p. 57). His earning ca- 
pacity at the time of the injury was $4.60 per day 
(Tr. p. 43) which would amount to over $1600.00 per 
annum or a total in excess of $25.000.00 during his 
life expectancy. The jury awarded him damages 
in the sum of $8000.00, which included his loss of 
time from June 2, to November 26, 1920, the date 
of the trial. 


PLAINTIFF’S REPLY ARGUMENT. 


(A) Defendant’s Assignments of Error numbered 
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J. and I,, telating to Special Damages: (Tr. p. 
100). 


Proposition I. 


The reasonable value of working time lost by an 
employee and diminished earning power, directly — 
resulting from the injury, are all matters of actual 
loss and as such are recoverable. 


Arizona Copper Co. v. Burciaga, 20 Ariz. 85-94; 
177 Pae. 29. 


See Inspiration Con. Cop. Co. v. Lindley, 20 Ariz. 
Go-l0ile 177 Pacey es 5 he, ti, 4a 


Arizona Eastern R. Co. v. Bryan, 18 Ariz. 106- 
118-157 Pac. 376; 1T Ga. sce. 10Omp iol 


“The pecuniary value of time lost by plain- 
tiff in consequence of the injury is a proper 
element of recovery, where the existence and 
amount of the loss is established with the. 
requisite certainty. It has been held, how- 
ever, that wages lost are not recoverable as 
such, but that in cases where it is permitted 
to prove the amount of wages lost, such evi- 
dence, is admissible as a measure of the val- 
ue of plaintiff’s time of which he has been 
(leprited. "=" "a 


i C. J., See. 106, jo, 780-8. 


All damages for loss of time up to the date 
of trial may he recovered. 17 @. J., See. 106, 
le ele 


‘‘The element of loss of time is held prep- 
erly to include only sueh loss as has acerued 
up to the time of trial, a subsequent loss of 
time is to be included in a reeovery for de- 


The 
under 
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(Tc. .ed earning capacity. Hence « recovery 
both for loss of time and for impairment of 
earning capacity is not a double recovery. 
a Cm sce 100, p. Tall. 


PLEADING SPECIAL DAMAGES 
mile is stated in 17 Cw). Sec, 328 p, LORE 
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the title ‘‘Damages,’”’ as follows: 


‘Jn some jurisdictions it is necessary, in 
order to admit proof of loss of time, or loss 
of earnings for a time, that the loss be spec- 
lally pleaded. In others it would seem that 
proof of this nature is admissible without a 
special allegation. But even in those juris- 
dictions in which particularity of averment is 
ordinarily required, it has been held that 
where the injury alleged would necessarily 
import a loss of time, a more direct averment 
may be dispensed with. Regardless of this 
eontlict of authority, plaintiff is not entitled 
to recover for loss of time where, instead of 
asking damages generally for the injuries 
sustained, he specifies the elements of dain- 
ages for which he seeks recovery and omits 
to mention the element of loss of time. * * 

ge eC J ec. ote. p. 1a 


“The general rule is that to permit a re- 
covery of special damages they must be par- 
ticularly averred in the complaint. This is 
true whether they result from tort or breach 
of contract, and the rule applies in equity as 
mcm asratelanme * * * * 7 7 C. J., Gece, 306, 
p. 1002. 


MOTIONS TO STRIKE 


Motions to strike are not favored and will be 


eranted only in a clear case. 16 Ove. 616. 
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It is discretionary with the Court whether to 
grant or refuse a motion to strike out allegations 
of a pleading. 16 Cyc. 643. 


Defendant’s objection to plaintiff’s allegations 
of special damage for loss of time is palpable hy- 
percriticism. 


(B) Defendant’s Assignments of Error numbered 
JIT. and IV., Relating to the Overruling of Demurr- 
ers to Plaintiff’s Complaint. (Tr. p. 10-11. Dis- 
cussed in Brief of Plaintiff in Error, pp. 18-25). 


Defendant contends that the allegations in para- 
graph LIT of the Complaint show that plaintiff was 
not engaged in a “‘hazardous occupation in mining, 
smelting,’’ or ‘“‘in any other industry.”’ 


Pertinent Arizona Statutes Relating to Haz- 
ardous Occupations. 


Par. 3147, Civil Code, Arizona, 1913, pro- 
vides: 


‘Employment in all underground mines, 
underground workings, open cut workings, 
open pit workings, in or about, and in con- 
nection with, the operation of smelters, re- 
duction works, stamp mills, concentrating 
mills, chlorination processes, cyanide  pro- 
cesses, cement works, rolling muls, rod mills 
and at coke ovens and blast furnaces, is here- 
by declared to be injurious to health and 
dangerous to life and limb.” 


Par, 3155, Civil Code, Arizona, 1913, pro- 
vides: 


“The labor and services of workmen at 
manual and mechanical labor, in the employ- 
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ment of anv person, firm, association, com- 
pany, or corporation, in the occupations 
enumerated in the next section hereof, are 
hereby declared and determined to be serv- 
ice in a hazardous occupation within the 
meaning of the terms of the preceding sec- 
tion. 


‘‘Byv reason of the nature and conditions 
of and the means used and provided for do- 
ing the work in said occupations, such serv- 
ice is especially dangerous and hazardous to 
the workmen therein, because of risks and 
hazards which are inherent in such occupa- 
tions and are unavoidable by the workmen 
therein.” 


Par. 3156, Civil Code, Arizona, 1913, pro- 
vides: 


‘The occupations hereby declared and de- 
termined to be hazardous within the meaning 
of this chapter are as follows: 

* oe ae * * * * 

(8) All work in or about quarries, open 

pits, open cuts, mines, ore reduction works 


and smelters.’’ 
*% * % % % * ¥*% 


“(10) All work in mille, shops, works, 
yards, plants and factories where steam, elec- 
tricity, or any other mechanical power is used 
to operate machinery and appliances in and 
about such premises.”’ 


Par. 3158, Civil Code, Arizona, 1913, pro 
Wdgles : 


‘When in the course of work in anv of the 
employments or occupations enumerated in 
the preceding section, personal injury or 
death by any accident arising out of and in 
the course of such labor, service and emplov- 
ment, and due to a eondition or conditions 
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of such occupation or employment, is caused 
to or suffered by any workman engaged 
therein, in all cases in which such injury or 
death of such emplovee shall not have been 
caused by the neghgence of the emplovee 
killed or injured, then the employer of such 
einplovee shall be lable in damages to the 
employee injured. * * * *” 


The Complaint herein was drafted to come with- 
in the purview of the foregoing provisions of the 
Arizona Liability Law, ‘‘For Injuries to Workmen 
in Dangerous QOceupations.”’ It specifically al- 
leges that ‘‘steam, electricity, and other mechanical 
power was (were) then and there used to operate 
the machinery and apphances in and about said 
smelter and ore reduction works and appurtenances 
Aforesamt (Par, LI). 


Plaintiii s statue at (le tnite of the aeridenim- 
covered by the provisons of subdivisions (8) and 
(9) Par. 3166, supra, and upon said provisions the 
enmplaint was drafted. 


NOTE: With all due respect to counsel for de- 
fendant, we consider ourselves greatly burdened in 
attempting to present a logical Brief in this case, 
and at the same time follow counsel’s argument. 
Tt seems to us that opposing counsel should have 
presented their Assigninents of Error, and argu- 
ment thereon in a more logical and orderly manner. 


Therefore, in order to dispose of the **Hazard- 
ous Oceupation,”’ proposition raised by demurrer 
and bv motion for a directed verdict, we will now 
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discuss Defendant's Assignment of Error No. XT. 
(Tr. p. 103), and wiil notice the authorities cited in 
support of said Assignments of Error Nos. IIT. and 
IV. aforesaid. 


(C) Defendant’s Assignment of Error No. XI. 
(Tr. p. 103) relating to ‘‘Hazardous Occupations.’ 


Defendant, in its Brief, claims that plaintiff was 
not engaged in a hazardous occupation as comtem- 
plated by the Statutes of Arizona, at the time he 
received the injuries. Defendant also asserts that 
the evidence fails to show that the accident  oc- 


‘inherent risk and hazard, 


curred by reason of an 
unavoidable and due to a condition of the employ- 
ment in a hazardous occupation.”’ (Brief of Plain- 


tiff in Error, pp. 45-50.) 
Proposition IT. 


A workman employed to perform manual labor of 
any kind in or about open pits, ore reduction works 
cr smelters; or in mills, shops, yards, plants or fac- 
tories where steam, electricity or any other mechan- 
ical power is used to operate machinery or appli- 
ances in or about such premises, is engaged in a 
Hazardous Occupation as contemplated by the Ari- 
zona Liability Act. 

Pate oles andesubdivisions (6) aad (10) Par. 
3156. Civil Code, Arizona, 1913. 

Boody, Admrx. v. K. & C. Mfg. Co., 77 N. H. 208; 


Coma tlesse i tk. A. 1916 A. 10: Ain. Gas. 
1914 D., 1280. Petition for re-nearing denied. 
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In re Larsen, 
In re Paine Drug Co., et. al. 218 N. Y. 252, 256; 
foo ®Y. Supp. 7505 aan, Wey: 


O’Toole v. Brandram-Henderson, 48 Nova Scotia, 
293; 2 Dom. Lis Ress. 


Pellerin v. International Cotton Mills, 248 Fed. 
242. 


Matter of White v. N. Y. C. & H. R. R. R. Co,, 
216 N. Y., 653; 110 N. E. 1057, Affitmed im 
United States Supreme Court March 6, 1917. 


N. Y. C. R. Co. v. White, 243 United States 188; 
37 Sup. Ct. 247; 61 L. Hd. 667. 


Calumet & Arizona Mining Co. v. Chainbers, 20 
Ariz, O8g176 Pate. 839. 


Inspiration Con. Cop. Co. v. Mendez, 19 Ariz. 151; 
166 Pac. 278. 


Suburban Ice Co. v. Industrial Board, 274 Ill. 
630; dis’ N. BE. Bi: 


Gibson v. Industrial Board, 276 Il. 73; 114 N. E. 
allo: 


Armour & Co. v. Industrial Board, 273 Ill. 590; 
113 N. E. 138. 


Parker-Washington Co. v. Industrial Board, 271 
WUet#9S-0113 Negi Da. 


Chicago Dry Kiln Co. v. Industrial Board, 276 
Tl. 556; 114 N. HE. 1009. 


Chicago Cleaning Co. v. Industrial Board, 283 IIl. 
Ui FemdlSeN: Wes: 


Fogarty v. National Biscuit Co., 221 N. Y. 20; 
116 N. E. 346. 


Dose v. Moehle Lithographic Co., 221 N. Y. 401; 
117 N. KE. 616. 


A few extracts are made from the opinions of 
the Courts in some of the cases above cited, which 
will suffice to show the rule of law applicable to 
said proposition LI. 


BOODY, ADMRX., v. K. & C. Mfg. Co. supra, 
Gh. Be Ac ASIG AwedO CN. H.). 


Deceased was employed to work around a manu- 
facturing mill. Among other things, his duties re- 
quired him to clean the racks constructed to catch 
rubbish comimg down the mill race to defendant’s 
mill. On the morning of the accident, he was seen 
standing on a walk with his back to the stream at- 
tempting to pull rubbish out of a rack. Later, his 
body was recovered from the river below the mill 
and a broken rake was found in the flume, and a 
freshly broken rake handle was found in the river. 


One of the employments described in Section 1 
of the New Hampshire Workmen’s Compensation 
Act was: 


‘vork in any shop, mill, factory or other 
place on, in connection with, or in proxim- 
itv to any hoisting apparatus, or any machin- 
erv propelled or operated by steam or other 
mechanical power, 10 which shop, mill, fae- 
tory, or other place five or more persons are 
engaged in manual or mechanical labor.’’ 
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The defendant contended that at the time de- 
ceased met his death, he was not employed in a 
hazardous occupation as contemplated by the Stat- 
ute. On this point, the Supreme Court of New 
Hainpshire said: CL. R. A. 1916 A., a 


‘It will be helpful, sain er Membre 
question, to remember that it is the office 
of See. 1 to limit the workmen who come 
within the operation of the act, and of Sec. 
2 to describe an accident that will entitle 
such workmen to its benefits. In the final 
analysis, the defendant’s contention 1s that 
the words ‘‘workmen engaged in es 
work in any shop, mull, factory, ofr oulher 
place, on, in connection with, or in proximity 
to,’’ power-driven machinery, are descriptive 
of an accident, not an employment, which 
will bring a workman within the operation 
of the act, or that those words were intended 
to hnut the accidents that will entitle those 
engaged in such work to the benefits of the 
act. The aet, however, says that it applies 
‘to workinen engaged in manual or mechan- 
ical labor in the emplovments deseribed in 
this section,’’ not to those who are injured 
while engaged in anv one of those employ- 
ments bapeilie partic ular risk which induced 
the legislature to include those engaged in it 
within the operation of the act.”’ 


The Supreme Court of New Hampshire held that 
the defendant was liable for damages. A petition 
for rehearing was dented. The Boody case, supra. 
seems to be a leading case on the proposition in- 
volved and it has been frequently <n and ap- 
proved by other courts. 
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iene CARS EM,) 11 2eN e725 @N. ¥.), the de- 
ceased was emploved in the capacity of porter, ele- 
vator, and handy man, and his work consisted of 
the ordinary work of a porter and elevator man. He 
was emploved by a drug company engaged in manu- 
facturing and selling drugs, chemicals, medicines 
and pharmaceutical preparations at both retail and 
wholesale, which was a hazardous occupation, as 
provided by the New York laws. Deceased, at the 
time of his death, was engaged in building a shelf 
in his emplover’s place of business, lost his  bal- 
ance and fell down the elevator shaft bv reason of 
which he was instantly killed. The Court of Ap- 
peals of New York City, by a unanimous opinion, 
decided that the Drug company was liable in dam- 
ages for the death of the deceased. The Court, 
speaking through Hiscock, J., says: (112 N. E., 
726-7). 


‘Appellants’ second proposition means 
that a person engaged generally in an em- 
plovment which has been defined as hazard- 
ous cannot recover compensation for imju- 
ries received while performing some act not 
inmediately connected with what might be 
deemed the hazardous and characteristic 
feature of the business, although such act 
Was incident to the employment and necess- 
ary in prosecuting and carrving forward the 
business. To illustrate, in the present case it 
means that no award can be made because 
the emplovee was injured while building a 
shelf for use in the business, rather than 
engaged in the immediate process of manu- 
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facturing drugs and chemicals, although such 
shelf was entirely necessary in the prosecu- 
tion of the business. We think this is too 
narrow a view of the statute, and would lead 
to limitations upon its application which 
were not intended or anticipated by the Leg- 
islature. It is not necessary to attempt to 
lay down a final and universal rule on that 
subject. We feel perfectly secure, however, 
in holding that where, aS.in tls case,.an em 
plovee is injured while performing an act 
which is fairly incidental to the prosecution 
of a business and appropriate in carrying it 
forward and providing for its needs, he or his 
dependents are not to be barred from recoy- 
ery because such act is not a step wholly 
embraced in the precise and characteristic 
process or operation which has been made 
the basis of the group in which employment 
is claimed. 


The order should be affirmed, with costs.” 


O’TOOLE V. BRANDRAM-HENDERSON, su- 
pra, (21 Dom. L. R. 83.) Under the Nova Seotia 
Workmen’s Compensation Act, compensation is al- 
lowed in respect to an injury to a teamster while 
driving a truck and a team of horses in the delivery 
of the output of the factory, although at some dis- 
tance therefrom, the horses and truck being a part 
of the factory ‘‘plant’’ under the extended meaning 
given by No. 2 subs 2 to the word “igigi ieee 
tliatean Mmyjury “on, nor mbomi. ony are et mic 
plant is within the statute. 


PEULBRIN V. INTERNADIONSAL @OTTON 
MILLS, supra, (248 Fed. 242). 


Mi 


Plaintiff had been employed in defendant's cot- 
ton mill for several vears. He had also done the 
ordinary repair work which a carpenter would do 
either in a carpenter shop located in one of the 
mill buildings or wherever he was sent to do re- 
pair work about the mill. He did not, however, re- 
ceive the injury for which he sued while working 
on or im connection with machines of any kind, nor 
was it received in any building containing machin- 
ery. He was injured by falling from a platform ad- 
Joining and appurtenant to, and outside of, one of 
the mill buildings, under directions to get a cer- 
tain fellow employee to help him and to carry with 
such help a wooden cupboard then on said plat- 
form into a room in the building and there put it 
up. He and the fellow emplovee were trving to lift 
the cupboard and turn it on the platform so as 
to get it through the door and into the room where 
it was to be put up. Plaintiff’s claim was that the 
fellow emplovee neghgently allowed the cupboard 
to strike the wall of the building and that he was 
thereby caused to lose his footing on the platform 
and fall to the ground about three feet, seven 
inches below the level of the platform, whereby he 


was injured. 


The New Hampshire statutes appleable to the 
ease are quoted in the opinion as follows: Section 1: 


“workmen engaged in manual or mechan- 
ical Jabor in the emplovinents deseribed in 
this section, which, from the nature, condi- 
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tions or means of prosecution of said work, 
are dangerous to the life and limb of work- 
men engaged therein, because in them the 
risks of employment and the danger of in- 
jury caused by fellow servants are great and 
difficult to avoid.” 


‘“(b) Work m any shop, mill, factory or 
other place on, in connection with or in prox- 
imity to any hoisting apparatus, or any ma- 
chinery propelled or operated by steam or 
other mechanical power in which shop, mill, 
factory or other place five or more persons 
are engaged in manual or mechanical labor.” 


This Honorable Court will observe that the Ari- 
zona statutes are much broader and more compre- 
hensive than the New Hampshire Statute, in that 
they include ‘‘all work in or about * * * ore re- 
duction works and smelter.”’ 


‘(All work in mills, shops, works, vards, plants 
and #actories * * * *”’ Subdivisions, 3 ance) 
paragraph 3156, Civil Code Arizona, 1913.) 


The Cireuit Court of Appeals, First Cireuit, in 
said Pellerin case held: 


“Tt ig the work included in the scope of 
the plaintiff's employment which here con- 
trols, and not the character of the particu- 
lar work being done by him under said em- 
ployment at the particular time of his in- 
joe.” 


Also held that the word ‘‘mull,”’ as used in the 
statute ‘‘ineludes not only the buldings wherein 
the ‘‘work’’ is done, but everything appurtenant 


1) 


to them, as a dam, flume, vard or ways provided for 
use by employees.” citing Boody v. K. & C. Mfg. 
Co. supra. 


In the case at bar, it will be observed that on 
June 2, 1920, the dav of the accident involved, 
plaintiff and five other emplovees were taken over 
by defendant to its sample mill where said em- 
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plovees ‘‘jacked up the rolls’’ (machinery), the 
rolls being the iron machinery used to crush de- 
fendant’s ore, and are operated by motor power. 


Gites. 50.) 


SUBURBAN IGE GO. ¥. INDUSTRIAL 
Ore) sipra., G13 WN. h9e7o, TN), BED, That 
where a teamster emploved by an ice and fuel com- 
pany, whose duty it was to deliver ice and fuel and 
work in and around the place and care for the 
horses of the company, was kicked by one of the 
horses and died from the effects thereof, his widow 
and adininistratrix could recover under the pro- 
visions of the Workmen’s Compensation Act. We 
quote the following lucid excerpt from the opinion 
iiecardwaese: (113 N. E., 981-2.) 


“Considered in the most favorable light 
for plaintiff in error’s arguinent on this 
point, the work in which the deceased was 
engaged was a part of the occupation or en- 
terprise of the plaintiff in error. The entire 
act and its purpose must be considered in 
order to reach a reasonable conclusion as to 
the meaning and construction of any of its 
provisions. 
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‘The men in the building of plaintiff im 
error where the machinery was located and 
the ice manufactured were certainly within 
the act. The workmen around the building 
and caring for the property were within the 
act. Those whose duties took them to the 
plant to take away the product were within 
the act, and we can reach no other conclusion 
than that the duties of the deceased were 
of such a nature, so related to and connected 
with the occupation of plaintiff in error, as 
to require that plaintiff in error, under the 
provisions of the Workmen’s Compensation 
Act, shall be held Hable for the injury.’’ 


GIBSON V. INDUSTRIAL BOARD, supra, (114 
N. E. 515, Ill.). The statute involved was Clause 6 
of paragraph ()) of Section 3 of the Illinois Work- 
men’s Compensation Act, which declared a hazard- 


ous occupation ‘‘any enterprise in which explosive 
materials are manufactured, handled or used in 


dangerous quantities. 


In that case a teamster in the employ of a com- 
pany engaged in selling and delivering gasoline was 
fatally injured from a fall while returning home 
after delivering gasoline, when he attempted to 
raise the canopy top attached to the seat and from 
being run over by the wagon. HELD, that the fact 
that the accident did not result from the explosive 
product whieh he carried did not prevent him Trem 
being under the Workmen's Compensation Act, or 
preclude his widow from recovering compensation. 

ARMOUR & CO. V. INDUSTRIAL BOARD. 
supra, (113 N. E. 138, 11). HELD, that widow ofa 
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teaimster and employee of the Armour Packing 
Company who died as a result of injuries received 
from falling from his wagon while delivering goods 
to his employer was entitled to compensation for 
the death of her husband. 


PARKER-WASHINGTON CO. V. INDUSTRI- 
AL BOARD, supra (213 N. B 976, Hl.). HELD, 
that a teamster employed by a teaming company, 
which had contracted to deliver a quantity of 
crushed stone to a contracting eompany engaged in 
street paving, while standing up and reaching over 
to whip the horses he was driving, lost his balance 
and fell under the wheels of the wagon and was 
killed, that the emplover was lable under the 
Workmen’s Compensation Act. 


CHICAGO DRY KILN CQ. V. INDUSTRIAL 
BOARD, supra, (114 N. E. 1009, Ill.). HELD, 
that a watchman emploved in a planing mill was 
entitled to compensation for injuries reeeived while 
protecting the property at the plant from suspected 


persons. 


CHICAGO CLEANING CO. V. INDUSTRIAL 
BOARD, supra, (its N. #1.) MELD that the 
cleaning and washing of windows is a hazardous 
occupation and is under the Workmen’s Compensa- 
tion Act, included in the business of ‘‘maintaining 
any structure.’?’ We quote the following excerpt 


from the opinion in said case: 


“he business of washine windows, as 


Ly, 


aed coed 


such, in large cities, is as much a part of the 
maintenance of buildings as would be the 
replacing of glass in windows, the painting 
and decorating of the buildings, or the re- 
pointing of the outside where the mortar be- 
tween the bricks was giving way. No one can 
seriously question but that those engaged in 
anv of such businesses and emplovments 
would come under the act.”’ 


FOGARTY V. NATIONAL BISCUIT OCO., 
supra, 116 N. H. 346, N. Y.). The National Biseuit 
Company was engaged in the bakery business, des- 
ignated as ‘‘hazardous’’ under the Workmen’s Com- 
pensation Law. Plaintiff was emploved by the Bis- 
euit Company as a night watchman. His duties 
were to patrol the buildings. He was injured in the 
line of his duty. HELD, that he was entitled to 
compensation. 


DOSE VY. MOEHLE LITHOGRAPHIC CQ., 
supra, (117 N. E.'616, N. Y: Moeéhile Lithograping 
Company was engaged in the business of litho- 
graphing and printing, classified as “‘hazardous”’ 
in group 40, section 2 of the Workmen's Com- 
pensation Law of the State of New York. Busi- 
ness of the company was earried on in a_ plant 
maintained by it for that purpose. ‘The plain- 
tiff was employed by the company as a briex- 
layer to point up one of the walls of its plaut 
and repair cracks therein. One of the repes sup- 
porting a scaffold upon which he was working 
broke and precipitated him to the ground, a dis- 
tance of some thirty fect, whereby he was injured. 
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Tle was awarded damages by the Industrial Board. 
The company and its insurer appealed from the de- 
termination of the Industrial Commission. On ap- 
peal the determination of the Industrial Commis- 
sion was reversed and the claim dismissed. The 
plaintiff then appealed to the Court of Appeals of 
New York, with the result that the order of the 
Appellate Division of the New York Court was re- 
versed and the determination of the State Indus- 
trial Commission was affirmed. We quote the fol- 
lowing excerpt from the opinion in said case: (117 
NH. 617.) 


“The injury received by Dose was acci- 
dental, and sustained by him as an employee 
in the service of the company which carried 
on a hazardous employment. The fact that 
he was emploved in bricklaying, which was 
not carried on for pecuniary gain by the com- 
pany, is untenable. A proper conduct of the 
business of the company required a suitable 
plamt, machinery, tools, ete. Tle company 
could not, in justice to itself, its business or 
its emplovees, continue business in a plant 
which was actually unsafe, or in danger of 
becoming so. Dose was engaged in an em- 
ployment incidental and requisite to the busi- 
ness earried on by the company, and under 
the law as amended was clearly entitled to 
compensation, ”’ 


A ON eA, GO. Y. WHITH, supra, (243 
U.S. 188. A night watchman in the employ of a rail- 
way company was injured while in the performance 
of his duty to guard tools and materials intended to 
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be used in the construction of a new railway station. 
The Workmen’s Compensation Commission of New 
York awarded him compensation. The Court of Ap- 
peals of that state affirmed the award. The rail- 
road company, on writ of error, took the case to the 
U. S. Supreme Court where the judgment of the 
lower court was affirmed. 


ARIZONA CASES 


IN INSPIRATION CON. COP. CO. V. MEN- 
DEEZ, supra, (19 Ariz. 151-161) the Supreme Comt 
of Arizona said: 


“The conditions oeeurrmg which create 
liabilitv to respond in damages are: That the 
person injured must be in the service of the 
proprietor carrying on the hazardous indus- 
trv; that the industry to be dangerous and 
hazardous must be one which fairly comes 
within one or more of the industries enun- 
erated in paragraph 3156; that at the time 
the injurv was suffered, the employee in- 
jured must be engaged in the performance of 
some duty of his employment; * * *”’ 


Froin the foregoing evcerpt, it will be seen that 
the test is: ‘‘That the person injured must be in the 
service of the ‘proprietor carrying on the hazard- 
ous industry;’’ and in addition, ‘‘that at the time 
the injury was suffered, the employee injured must 
be engaged in the performance of some duty of his 
employment.”’ 


Tested bv this rule, ean there he any question 
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that plaintiff is entitled to recover under the Ari- 
zona Liability Law ? 


CALUMET & ARIZONA MIN. CO. V. CHAM. 
BERS (20 Ariz. 55), supra. In this case, the com- 
plaint alleged, inter alia, that at the time of the ac- 
eident the plaintiff was in the service of the de- 
fendant engaged in performing his duties about the 
said smelter, including the duty ‘‘* * * in the event 
of an emergency or accident to assist and aid in re- 
storing conditions and putting things in working 
order.” (jp. 58}. The cause of the accident was al- 
leged in the complaint (p. 59) as follows: 


‘That on the fifteenth day of January, 
1915, while plaintiff was engaged in assisting 
other coemplovees to adjust a ear to the 
track from which it had been thrown in some 
unexplained manner, not important, ‘‘... 
and which plaintiff was assisting and aiding 
in putting the said car back on the tracks,”’ 
the car was made to appear to plaintiff as in 
the act of turning over on hin, and plaintiff 
in order to escape from injury by the over- 
turning car jumped, ‘and as he jumped he 
eaught his foot on an iron bar and fell intc 
an open slag spout, and by reason thereof 
plaintiff received serious injury to his right 
leg. oe ee ee ee 


The Court then observed: 


“This language, stripped of its many quali- 
fving adjectives, sets forth the fact that the 
plaintiff. while assisting other emplovees to 
replace a fettle car on a track, believed the 
car was overturning and falling on him. and, 
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in order to escape from the falling car, plain- 
tiff jumped and fell striking an open slag 
spout, thereby seriously injuring his leg. * *”’ 


‘‘Consequently, the accident was  ocea- 
sioned by an accident arising out of and in 
the course of plaintff’s labor, service, or em- 
ployment and due to a condition or condi- 
tions of such occupation or emplovment. * *”’ 


@. 60.) 


The judgment of the lower court was af- 
firmed. 


Proposition ITI. 


Where an employee is injured while performing 
an act which is fairly incidental to the prosecution 
of a business and appropriate in carrying it for- 
ward and providing for its needs, he or his depend- 
ents are not to be barred from recovery because 
such act is not a step wholly embraced in the pre- 
cise and characteristic process or operation which 
has been made the basis of the group in which 
employment is claimed.’’ 


The above proposition is taken from the opinion 
of Hiscock, J., in an action arising mnder the New 
York Workmen’s Compensation Law, and is forti- 
fied by the concurrence of all the Judges of the 
Yourt of Appeals of New York, in Matter of Larsen 
v. Paine Drug Co., 218 N. Y. 252, 256; 112 N. i. 729, 
727. (Decision May 12, 1916.) 

The above proposition has been adopted, cited 
and approved in subsequent cases. See the follow- 


ing: 


a 


Fogerty v. National Biscuit Co., supra, 116 N. KE. 
346 N. Y. 


Dose v. Moehle Lithographic Gov, StipTa, iG N. Et. 
OG IN .. Xi. 


Waters v. Taylor, 218 N. Y. 248: 112 N. E. 727: 
LR, A 1907 A, Sat. 


Deyo v. Arizona Grading & Construction Co., 18 
Aaa, WO: 158 Pac. 371. 


Vogt v. Southern Coal, Coke & Mining Co., 210 
TH. App. 620. 


White v. East St. Louis R. Co., 211 Tl. App. 14 


Defendant, in the case at bar, was engaged in a 
hazardous occupation, to wit, operating ore reduc- 
ton works and smelter, consisting of mills, shops, 
works, vards, plants and factories. Plaintiff had 
been employed to do all sorts of work in and around 
the smelter plant, such as ‘‘cleaning up, moving 
machinery, unloading cars, dmlling conerete, swing- 
ing a jack-hammer, installing machinery,”’ ete. (Tr. 
36). Obviously, this work was necessary in carry- 
ing on the business of the defendant. 


The law on this particular point is well stated in 
GIBSON V. INDUSTRIAL BOARD, supra (114 N. 
fe io iN YY.) aeetollaws: 


“Plaintiffs in error were engaged in a 
business that was extra hazardous under the 
act, and the deceased was working for them 
as a driver of one of their wagons. Such work 
was necessary in carrving on the principal 
business of the plaintiffs in error. We think 
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the oceupaton of the deceased sufficiently 
connected with the extrahazardous business 
of the plaintiffs in error, and, such business 
being under the act, his widow was entitled 
to recover under its provisions. 


affirmed. Judgment reaffirmed.’’ 


IN DEYO V. ARIZONA GRADING & CON- _ 
STRUCTION CO., supra, (8 Ariz. 149-155), an 
action for damages under the Kmployer’s Liability ¥ Ww 
Law, Chief Justice Ross used this language: (p. ry 


155). . 


‘The grade or station of the emplovee or S 
the kind of work being perfermed by him, 
was of any consideraton the inportant 
thing being that the emplovee was ‘in the 
service of such emplover’ in some hazardous 
occupation at the time .@f tlle. Imp, sGr. 
death.’ 


‘The judgment of the circuit court will be ¢ 
~ 
é 


The provisions of Employers’ Liability and Con- 
pensation Acts are construed liberally by — the 
courts, so as to protect workmen employed i haz- 
ardous occupatons. 

IN ARIZONA HERCULES COPPER CO. ¥- 
CRENSHAW, ADMR., 21 Ariz. 15-20; 184 Pac. 
996, the Supreme Court of Arizona, speaking 


through Baker, J., uses this language: 


“Whe new concept is that the master must 
answer, regardless of his (master’s) fault. 
This new and different scheme and basis of 
indemnity for industrial accidents should be 
remedially applied by the courts, with a view 
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of bringing within the benefical operation 
of the law all workers whose accidental in- 
juries are the result of inherent occupational 
risks and hazards, rather than with the view 
of excluding from the operation and protec- 
tion of the law workers who justly and fair- 
lv fall within its provisions. Arizona Copper 
Co. v. Hammer, 250 U. 8. 400, 63 L. Ed. 1958, 
oo Sup. Ct. hep. 553; In re Rheinwald, 168 
oes Div 425, 153 N, ¥ oS 598.”" 


IN VOGT. V. SOUTHERN COAL, COKE & 
MINING CO., supra, (210 Dl. App. 620), plaintiff 
was emploved as ‘“‘top man”’ or machinist’s helper 
at the Company’s mine. He was sent to the engine 
house by the top boss and directed with others to 
split a circular dise. In performing this task he was 
injured. The statute of [limos under which the ac- 
tion was brought named the following enterprises 
as being hazardous; ‘‘* * * mining, surface mining 


or quarrving.”’ 


We quote the followng excerpts from the opin- 


ion in said case, (p. 626): 


“Tn determining whether or not a person 
has received an injury arising out of and in 
the course of his employment, the Supreme 
Court has not adopted a strict construction 
of the Compensaton Act but has held that if 
the occupation in which the mjured person 
was engaged could reasonably be referable 
to the principal work engaged in by the em- 
plover that construction should be adopted, 
and if the employer was engaged in an extra- 
hazardous employment, as contemplated by 
the statute as above set forth, the injured 
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person should be held to be within the pro- 
visions of the statute and the defenses of 
assumed risk, contributory negligence and 
fellow-servant would not be available to the 
emplover. Armour & Co. v. Industrial Board 
of Illinois, 273 Il. 590; Parker-Washngton 
(jo. v. Industrial Board of Miner, 27% Ie 
498; Gibson v. Industrial Board of Illinois, 
27) JUN iene 


(p. 628) ‘** * * * we are of wheopmion 
that appellee was at the time of receiving 
his injurv engaged in the extrahazardous. 
employment of mining as contemplated by 
the statute. The hoisting engine being 1e- 
paired was an engine used for lifting the coal 
at appellant’s mine, and the evidence tended 
to show that the mining operations at that 
point were tied up by reason of the break in 
this disc and that appellee at the very time 
of receiving his injury was employed in the 
business of repairing said engine in order that 
said mining operations could be resumed. Ilis 
injuries occurred in the course of and grew 
out of his employment in and about the min- 
ing business conducted by appellant, and the 
defenses of contributory negligence, assumed 
risk and fellow-servant were therefore not 
available to appellant.’’ 


DEFENDANT'S AUTHORITIES 
(Brief pp. 21-25) 


ARIZONA EASTERN R. R. CO. V. MATTH- 
EWS, 20 Ariz. 282; 180 Pac. 159. Matthews was a 
local bill clerk for a railroad vompany and was not 


engaged in ‘manual or mechanical labore ner 


turning from a restaurant to the freight depot, he 


fell into a pit and was injured. The Court said: 


ol 


‘So we conclude appellee (Matthews) was not, at 
the tnne of the accident engaged in manual or mie- 
chanical Jabor, and therefore is not entitled to the 
benefits of the Employer’s Liability Act.”’ 


COMO. Vv CIVyY OMICUEN TON, 33 N. 1.525 
(Mass.), was a neghgence case and is not even re- 
motely in point. 


In EDERELWEISS VW. GOM. 125 N. HE. 260 (IL). 
two employees in a restaurant got into a sudden 
altercation whereby one was struck on the skull 
and killed. There was no proof to show that the 
altercation between them grew out of the manner 
of performing their work or had any connection 


Nice TL. 


The Court observed: *‘It is not sufficient that an 
accidental injury occur in the course of the employ- 
ment, but it must arise out of the employment.”’ 
The case in no way sustains defendant’s conten- 


tions. 


WENDT V. INDUSTRIAL COM., 141 Pac. 31 
CWiash.). In this case, Clara “Wendt, respondent, 
appealed from a decision of the Commission hold- 
ing that she was not entitled to compensation upon 
the accidental death of her husband, the Commis- 
sion holding that the deceased was not engaged in 
a hazardous employment, within the meaning of the 
law, at the time of receiving the injury causing 
his death. The lower court overruled the finding 
of the Commission, and directed that the claim be 
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allowed, from whch decree the Commission ap- 
pealed to the Supreme Court of the State of Wash- 
ington, where the judgment of the lower court al- 
lowing the claim, was affirmed by an unanimous 
opinion. We quote the following illuminating ex- 
cerpt from the opinion in said case: 


“Tf the emplover conducts any department 
of his business, whether large or small, as an 
extrahazardous business within the meaning 
and defined terms of the act, his workmen 
would come within the class designated by 
the act, and be entitled to the protection of 
the act. Such interpretation we believe 
falls within the letter as well as the spirit 
of an act that, because of its humaneness 
and declaration of a new public policy 
should be interpreted lberally and broadly 
in harmony with its purpose to protect in- 
jured workmen and thei dependents inde- 
pendent of anv question of fault.”’ 


Why counsel have cited the Wendt case as sus- 
taining anv of their contentions is a mystery fo us. 


GUERRIERI V. INDUSTRIAL COM.. 146 Pac. 
608 (Wash.). The plaintiff was injured while op- 
erating a passenger and freight elevater in a mer- 
eantile establishment. The Court held that such 
work was not a hazardous employment for the rea- 
son that under the Washington statutes, the classi- 
fication applied to the operation of ‘*Grain Eleva- 
tors’? and not to passenger or freight elevators. 


STATE V. ‘BUSINESS PROPHERPTY"0.. 162 
Pace, 334 (Wash.). This case defeats defendant's 


DED) 
eo) 


contention in toto, and reverses the judgment of 
the lower court which held that the respondent 
was not hable. In holding the respondent liable the 
Supreme Court of Washington said: 


“The respondent’s habilitv is not to be 
determined by an answer to the question 
whether it is principally engaged in an extra- 
hazardous business, or in conducting extra- 
hazardous works, but if it ‘conducts any de- 
partment of ( its) business, whether large or 
small, as an extrahazardous business within 
tite meanime and defined terms of this act, 
(ats) workmen would come within the class 
deenarcie by the “agi, ~*~ *" Wendt v. 
Industrial Commission, supra.”’ 


REMSNIDER V. UNION SAVINGS & TRUST 
CO., 154 Pac. 135 (Wash.). This was a negligence 
action instituted by plaintiff for personal injuries 
received while emploved by defendant as its jan- 
itor. The jury returned a verdict in favor of plain- 
tiff for $5,000.00 upon which judgment was entered. 
From the judgment the defendant company ap- 
pealed claiming that plaintiff was a ‘‘workman’”’ 


' Soork “within the 


engaged in ‘‘extrahazardous 
meaning of the Workmen’s Compensation Act of 
Washington, and that therefore the Court had no 
jurisdiction of the action. The Supreme Court de- 
cided against this contention and said: 


‘But neither the work of a janitor in an 
office building nor working in or about an 
elevator shaft has vet been classified by the 
department as extrahazardous, nor has any 


ot 


rate of contribution been fixed as provided 
in the clause quoted. 


‘‘In the recent case of Guerrieri v. Indus- 
trial Insurance Commission, 8+ Wash. 266, 
146 Pac. 608, after another careful analysis 
of the statute, we held that one who was em- 
ployed in operating a passenger or freight 
elevator or lft in a mercantile establishment 
was not engaged in an extrahazardous em- 
ployment within the meaning of the statute. 
That decision by plain inference is contrary 
to the appellant’s contention here. Respond- 
ent was not engaged in an extrahazardous 
work within the meaning of the act.” 


WILSON VY. DORFLINGER & SONS, 218 N. Y. 
85 (112 N, E. 567), cited by defendant, is not in 
point. The firm for whom deceased was emploved 
was ‘‘engaged in the business of selling glassware,”’ 
a non-hazardous enterprise. While operating an cle- 
vator on the firm’s premises, the deceased fell 
down the elevator shaft and was killed. The Work- 
men’s Compensation Law only applied to the ‘‘op- 


* and hence did not em- 


eration of grain elevators, 
brace ordinary passenger elevators. The firm’s 
business of ‘‘selling glassware’? was not a business 
or occupation mentioned in any of the groups 
enumerated in the Workmen’s Compensation Law. 
Jt follows that the accident did not and could nt 


come under the Workmen’s Cempensation Law. 


NEW GORNELIA GOP. CO. Y. ESPENOS \. 
268 Fed. 742, (Cirenit Court of Appeals, Ninth Cir- 
euit) (Brief pp. 19-20). Deceased, in going to his 
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work in the mines of the company, near Ajo, Pima 
county, Arizona, built a fire on the surface about 30 
or 40 feet from the entrance to the mine for the 
purpose of warming himself. The fire was started 
about 15 minutes before the time deceased was re- 
quired to descend to his work in the mine. An ex- 
plosion of powder in the wood killed him. His ad- 
ministrator brought suit under the ‘‘Emplover’s 
Liabilitv Law of Arizona,’’ and recovered judg- 
ment. The judgment was reversed for the follow- 
ing reasons, tersely stated by Mr. Justice Morrow 


as follows: 


“* * = but the deceased was not at work 
in the mine at the time of the explosion 
eausing his death, and he was not in danger- 
ous proximity to the explosive being used in 
the mine. He was on the surface, where ne 
mining operations were being carried on by 
the defendant, and where it was not using 
explosives. The deceased was employed by 
the defendant to work in the mine, and not 
on the surface. The hazardous occupation in 
which the deceased was engaged was in the 
nine, and not on the surface. The building of 
a fire on the surface was no part of defend- 
ant’s mining operations. It was the de- 
eeased’s voluntary act, ata point 10 or 1d 
feet to the side of the road. and before he 
had gone to work, and against the general 
instructions of the mine foreman.. The pow- 
der or dynamite was not placed under the 
wood by the defendant, or by its direction 
or consent. It was concealed under the wood, © 
and the inference is that, if it was obtained 
from the defendant, it was taken without 
AUOtitv aid Was 2 LOrtiOUus act. 
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“The risk or hazard which the deceased 
incurred in being near the fire on the surface 
was not a risk or hazard inherent in the work 
in the mine, and in the doing of that work 
the risk or hazard was avoidable by the de- 
eeased. It was an outside venture, unat- 
tached to the hazardous employment in 
which he was engaged when at work in the 
mine. He need not have gone there: he need 
not have started the fire. The work for which 
deceased was employed did not necessitate 
his presence near the fire on the surface, 
or near the explosive that was there, or at 
that place at all. It did not necessitate his 
dangerous proxunity to gunpowder or dyna- 
mite at or near the place of the accident.”’ 


On re-hearing, in the Espimosa ease, the rule laid 


down in the Matthews case, supra (20 Ariz. 282; 
180 Pac. 159) was discussed. 


DEFENDANT'S ASSIGNMENT OF ERROR 
NO. V. 


(D) Defendant’s Assignment of Error No. V., re- 
lating to the testimony concerning Liability Insur- 
ance. (Tr. p. 101, Brief pp. 25-36). 


This testimony was not elicited by any question 
propounded by plaintiff’s attorneys. The trial eourt 
permitted plaintiff to relate some details concern- 
ing his injuries and plaintiff made the statement 
that Mr. Thompson informed him that the Com- 
pany had the men insured, the language used he- 
ing: ‘*They have them all insured and just as soon 
as ever those pictures are developed, T will go down 
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and try to settle up with you. I don’t want you to 
think’’ (objection) (Tr. p. 40). The statement was’ 
casually made in a lengthy recital of details, in 
which the subject of insurance was brought up by 
Mr. Thompson. 


The trial court subsequently struck out all the 
testimony of the witness regarding liabilitv insur- 
ance and instructed the jury then and there as fol- 
lows: ‘‘* * therefore vou will not consider it at all 
for any purpose. Make up vour verdict wholly in- 
depenaent ona "statement, (Tr... 50), 


Defendant filed no assignment of error asserting 
that the verdict of the jury was excessive, or that 
it was arrived at through passion or prejudice, or 
that this casual statement of lhahilitv insurance 
affected the verdict in any way, shape or form. 


DEFENDANT’S AUTHORITIES 


Re: Liability Insurance Statement. 
(Brief pp. 33-36) 


SIMPSON V. FOUNDATION CO., 201 N. Y., 
479: 95 N. E. 10. The judgment in this case was 
reversed but not on the grounds suggested by coun- 
sel. It was reversed on other grounds. (95 N. E. p. 
13). Furthermore, the objections to testimony re- 
garding liability insurance were improperly over- 
ruled by the trial eourt, and allowed to stand. In 
other words improper testimony was not stricken 


Cite 
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IVERSON V. McDONNELL, 78 Pacer 202 
(Wash.). Counsel for the plaintiff on cross-exam- 
ination repeatedly asked defendant if he did not 
earry insurance on his men. The trial court over- 
ruled objections to such questions and compelled 
the defendant to answer. The appellate court very 
properly reversed the judgment. Plaintiff’s counsel 
was guilty of reprehensible conduct, and the trial 
judge failed in his duty in compelling the defend- 
ant to answer the improper questions. 


LOWSETT V. SEATTLE LUMBER CO., 80 
Pac. 431 (Wash.). The conduct of plaintiff’s at- 
torney in this case was even more flagrant than in 
the Iverson case, and the trial court permitted the 
prejudicial questions. The judgment was and should 
have been reversed. 


STRATTON V. NICHOLS, 81 Pac 831 (Wash.). 
In this case the conduct of plaintiff’s attorney in in- 
jecting into the examination of jurors and witnesses 
statements indicating that defendant was insured 
in a casualty company was held such misconduct 
as to require a reversal. 

2IRCH V. ABERCROMBIE, 183 Pac. 1020 
(Wash.). Judgment properly reversed in this case 
for veprehensible conduct of attorney for plaintify 
in pressing inquiry as to casualty insurance, even 
after the Court ruled ‘that such testimony was in- 


competent. 


SHAY V. HORR, 139 Pae. 604 (Wash.). Jud 
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ment properly reversed for exceedingly reprehens- 
ible conduct of plaintiff’s attorney in referring to 
hability insurance in his opening statement to the 
jury, and in interrogating witnesses concerning the 
same, after repeated objections by opposing coun- 
sel. 


CAMERON V. PACIFIC LIME & ETC. CO., 144 
Pace. +46 (Wash.). Judgment properly reversed for 
improper conduct on the part of plaintiff’s counsel 
in intentionally pursuing a witness on re-cross ex- 
amination until he obtained an answer disclosin’ 
that defendant carried liability insurance covering 
the accident involved. 


DAMERON VY. ANSBORO, 178 Pac. 874 
(Wash.). An examination of this case fails to dis- 
close that anv issue directly or indirectly concern- 
ing lability insurance was involved. 


icon PACIFIC R. CO, V. FIELD, 137 Fed. 
14, 18. No question of liability insurance was in- 
volved in this case. The judgment was reversed on 
account of the admission of unsworn statements of 
irrelevant facts by counsel for plaintiff in his ad- 


cress to the jury. 


WALDRON V. WALDRON, 156 U. 8S. 361; 39 
L. Ed. 452. Suit for alienation of affections. Lia- 
bility insurance not involved. A new trial was grant- 
ed for improper conduct of plaintiff's counsel in 
addressing the jury. The opinion was written by 
Chief Justice White, who observed: 
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‘Thus, the case, in its entire aspect, was 
seemingly conducted in such a manner as to 
render the illegal use of evidence possible, 
and to cause the harmful consequences aris- 
ing therefrom to permeate the whole record, 
and render the verdict erroneous. Our con- 
viction in this regard is fortified by the fact 
that although the unauthorized us _— of 
the evidence occurred in the final argument 
of the counsel for plaintiff who first ad- 
dressed the jury, and was then and there 
objected to and exception reserved, the same 
line of argument, in an aggravated form, was 
resorted to by the counsel who followed in 
closing the case. Indeed, the language of this 
counsel invited the jury to disregard the 
finding of the court, by looking beneath the 
facts which were lawfully in evidence.”’ 


PROPOSITION IV. 


An Appellate will not reverse a judgment and grant 
a new trial where it appears that the losing party 
was not prejudiced by the alleged errors complained 
of. 


Tanner, et. al. v. Harper, 32 Colo. 156; 75 Pae, 404 


Holman v. Rayensford, et. al. 3 Kan App. 676; 
ta ieag. Oi, 


Petajaniemi, et. ux. v. Washington Water Power 
Co;, 12 eRaeet83 idaho). 


Louisville Etc. Co. v. Sullivan Etc. Co., 27 So. 
760" GNI) 


Vandalia Coal Co. v. Price, 97 N. fh. 429 Cnd.). 


O’Neil Mfg. Co. v. Pruitt, 36 S. Fk. 59, (Ga.) 119 
Gans a. : 
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We quote a few excerpts from some of the above 
Cases: 


TANNER, ET. AL., V. HARPER, supra, (82 
Colo. 156; 75 Pace. 404), was a personal injury case 
erowing out of an accident in a mine. Plaintiff was 
awarded $5,500.00 damages by the jury’s verdict. 
On appeal, error was predicated upon statements 
of attorney for plaintiff to the Jury directly charg- 
ing that an insurance company was the real party in 
interest. The Supreme Court of Colorado in affirm- 
ing the judgment of the trial court said: 


“When the jury were being impaneled, 
one of the counsel for plaintiff stated that 
an insurance company was the real party in 
interest in defense of the suit. Counsel for 
defendants advised the jury that they should 
disregard the remark of counsel. On the ex- 
amination of the jurors on their von dire 
counsel for plaintiff, over the objection of 
defendants, were permitted to ask each jur- 
ov whether he was acquainted with the in- 
surance company in question, and whether 
he had been in its employ. If the statement 
complained of was erroneous, and was not 
eured by the ruling of the court, or if the 
questions to the Jurors were improper, they 
are not sufficient to work a reversal if it 
affirmatively appears that the defendants 
were not prejudiced thereby. The great 
weight of the testimony on the question of 
the neghgenee of defendants in constructing 
the track, and also on the subject of the al- 
leged contributory negligence of the plain- 
tiff, was overwhelmingly in favor of the lat- 
ter. He Was very seriously injured. The ex- 
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tent of his injuries was such that the amount 
awarded by the verdict returned is not at all 
unreasonable. So it appears from the record 
that there was no close questions of fact in 
the determination of which the jury might 
have been unconsciously influenced bv the 
consideration of extraneous and improper 
matter. We conclude. therefore, that it af- 
firmatively appears that defendants were 
not prejudiced by the alleged errors, and 
hence cannot complain of their commissions. 
Manigold v. Black River Traction Co. (Sup.) 
80 N. Y. Supp. 861. 


The judgment of the district court is af- 
firmed.”’ 


Like the Tanner case, supra, the case at bar is 
not encumbered by any close questions of fact. It 
is all one-sided,—in favor of plaintiff. 

In PETAJANIEMI, ET. UX., V. WASHING- 
TON WATER POWER CO., supra, (124 Pae. 783 
(Idaho)), the Supreme Court of Idaho said: 


‘“Another question has been urged here, 
and that is the remarks and argument of 
counsel for respondents. as made in the trial 
court. The record, containing different re- 
marks and argument made bv counsel in the 
course of the trial to which appellant has 
excepted, is too voluminous to insert in an 
opinion. We have examined it with care, and 
must say that it was of such a nature as 
eould not well be approved by any court, and 
was caleulated to prejudice the jury. rather 
than to furnish them any aid in the way of 
fact or argument upon which to dbase a ver- 
dict. If there was any doubt as to the justices 
of the verdict in this case, the court would 
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be justified im reversing the judgment on 
account of the prejudicial statements and 
arguments made by counsel for respondents 
(Gladstone v Rustemeyver, 123 Pac. 635); 
but, after an examination of the whole ree- 
ord, we are fully satisfied that the verdict 
in this ease is eminently just, and that the 
respondents have not obtained any larger 
verdict than they were entitled to recover. 


“We conclude that the judgment in this 
case ought to be affirmed; and it is so or- 
ordered.” 


PROPOSITION V. 


An Appellate court will not disturb a verdict 
for damages unless upon the whole case it affirma- 
tively appears that the award was the result of 
passion or prejudice on the part of the jury. 


On this proposition we believe the authorities 
are practically unanimous. We cite the late Ari- 


zona case of INSPIRATION CONSOL. COP. C. V. 
ey i ac, 2h 20 Ariz2 05, wherem it was 
held: 


‘We can only disturb a verdict for ex- 
cessive damages when it appears that the 
damages are so excessive that the award can- 
not be sustained on any other theory than 
that it was the result of passion or preju- 
dice on the part of the jury. It was. for the 
jury to exercise an intelligent discretion in 
the award of damages, and there is nothing 
in the amount awarded to indicate that the 
verdict was the result of other than the ex- 
ercise of a sound diseretion. 
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‘‘For the foregoing reasons, the judgment 
of the lower court is affirmed.’’ 
In CRANE V. PRANKLIN, 17 Atmie. 76; 154 
Pac. 1046 (On rehearing) Ross, C. J., said: 


“The plaintiff sued for $1,402. Evidence 
of his damages ranged from that amount 
down to $600. The verdict of $540, it would 
seein to us, is supported by the evidence. We 
have many times decided that where substan- 
tial evideuce supports the verdict of the jury, 
this court will not disturb it. 


‘Judgment of the lower court is affirmed.” 


In the case at bar, plaintiff sued for general dam- 
ages in the sum of $10,000.00, and for special dam- 
ages for loss of time. The special damages proved 
amounted to $799.00. The jury awarded him $8000.00 
which, considering the very severe injuries sus- 
tained was not excessive. Had the jury been prompt- 
ed by bias or prejudice it might have awarded a 


much larger amount. 


DEFENDANT’S SPECIFICATION OF ERROR 
Rel. 


Under Argument No. IV. p. 37 of its Brief, Speci- 
fication of Error No. IV., defendant complains of 
error in the denial of physical examination of the 
plaintiff. The defendant admits that the Trial Court 
had no power to order an examination of the plain- 
tiff, there being no statute in existence in Arizona 
authorizing such examination. The defendant, how- 
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ever, takes the position that because plaintiff of- 
fered the jury the inspection of an injury to his 
head that the Court thereby was vested with au- 
thority and discretion to order a general examina- 
tion. It will be observed that the right of defend- 
ant to examine plaintiff’s head, through experts or 
otherwise, was not questioned and was in fact 
evanted. The defendant does not complain of a 
denial of an examination of plaintiff’s head but 
only of denial of a general physical examination. 


The law seems to be fairly well settled that 
where plaintiff offers an injured member in evi- 
dence, the defendant has a right to examine such 
member. The cases cited by defendant on pages 38 
and 39 of its Brief are all cases on this point. 


In the KENDALL ease, the question involved 
was the error of the Court in refusing to compel 
plaintiff to submit his knee for examination after 
he himself had shown his injured knee to the jury. 


The ROBERTS case, cited by defendant, is not 
in point, the rule in that jurisdiction being that the 
Trial Court had a vight to order a physical examin- 


ation. 


In the HOLTON VY. JANES case cited hv de- 
fendant, an injury to plaintiff’s head was shown to 
the jury: the defendant asked for permission to 
examine plaintiff's head and this right was denied 
by the Court. No general physical examination was 
demanded and that question was not involved. A 


46 


review of the authorities fails to disclose a single 
decision where it has been held directly or indi- 
rectly that the exhibition of an injured member to 
the jury authorized the Court to order a general 
physical examination. 

The rule is otherwise settled in 


Wheeler v. Chicago and W.I. R. Co., 267 Ill. 306: 
Diyos Oe 
where plaintiff exhibited an injured leg to the jury. 
The Court said: 


“We do not think that the mere showing 
of the injured member to the jury gave the 
defendants the right to invade the privaey of 
plaintiff’s person and make him submit to 
an extended scientific examination of the 
Same Gy tle presence of the jurys”’ 


The Specification of Error is without merit. The 
discretion of the Court extended only to the extent 
of allowing an examination of plaintiff’s head 
which was in fact done. (Tr. pp. 57-59). 


DEFENDANT'S ASSIGNMENT OF ERROR 
NO. X. 


(>. 102 ‘Tr.), presented in WDetendant’s” Brier "ie 
40) in Argument 5, as Specification of Error 
VI—Adumission of Mortality Tables. 
Error is alleged by defendant on the Admission 
of the Mortality Tables on the ground that there 
was no evidence of permanent injury. No conten- 
tion is raised as to the Court’s instructions cover- 
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ing the use by the jury of these tables. (See Assign- 
iment’ Xp. 102 Tr) 


The Assignment is untenable. The question has 
been decided adversely to defendant in the late 
opinion of this Court in the case of United Verde 
Extension Mining Company v. Koso, 273 Fed. 369; 
decided Mav 2, 1921; re-hearing denied June 6, 
1921. 


The rule is settled that where there is anv evi- 
dence tending to show injuries of a permanent 
character Mortality Tables are admissible. United 
Verde Extension Mining Company v. Koso, Id. 


Sec 19 R. C. L., p. 218, paragraph 5, Title ‘‘Mor- 
tality Tables,’’ where it is said: 


‘The tables are admissible where there 1s 
some evidence tending to show that the in- 
juries received were of a permanent char- 
acter or even where the evidence is conflict- 
ing as to whether the injury received was of 
such a character.’’ See note in 40 L. R. A. 


—— 


ID1. 


The question of permanent injury was for the 
jury and was left to them by appropriate instruc- 
tions. (pp. 87-88 Tr.) 


Defendant’s claim that there was no legal sub- 
stantial evidence of permanent injury is wholly 
without foundation. The record discloses that plain- 
tiff suffered a fall into a ten-foot concrete pit. A 
fiftv-pound iron roll fell upon him. He was ren- 
dered uneonscious, his forehead fractured; a de- 
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pression made in the bones of the back of his head. 
(Pages 36-37 Tr., and see Supplemental Statement 
of Facts, this Brief.) Of the effects of this injury, 
plaintiff testified: ‘‘ * * * the back of neck 
and of my head is sore. There is a lump on my 
skull and my nerves is gone. My head aches and 
my neck hurts ever since. I never had a headache 
orebackache om had nerves before.”’ (Page 37 Tm) 


‘‘T suffer with the back of my head and neck, 
have had headache every day, cannot turn my neck 
around any further than (indicating) or back; 
* * * T never had a headache or backache before. 
* * * T wasn’t able to get out and hunt a job. 
There was no light work [ could get around there. 
[I wasn’t able to pitch hav and wouldn’t undertake 
it. I could not do clerical work. * * * [ am nery- 
ous, my hands and legs tremble, which T never did 
before.’’? (pp. 42-43 Tr.) 


Dr. J. B. MeNally, for plaintiff (pp. 44-47 Tr.) 
testified in substance that in September, about 
four months after the injury he examined plain- 
tiff, found an uleerated injury to his forehead, a 
depression on the left side of his head in the pos- 
terior region, and noticed a fine or nmiscular tremor 
all over his body. His neck muscles were apparent- 
ly very tender, slightly rigid where attached to the 
bone. “I coneluded there was probably a cencussicn 
of the brain or some part thereof that may have set 
up the tremor. T examined him again within tho 
last week. * * * His nervous condition was very 
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slightly exaggerated, I think. * * * Well, I believe 
the cells of the brain were disarranged and their 
physiological function was disturbed. 


“Defendant’s Attorney: And that, you say, will 
continue or won’t it clear up? 


Witness: I think it will continue in a man of his 


° Zhe 
age. 


Harry Garrison, for plaintiff, (pp 51-52 Tr.), 
testified: “‘He (veferring to plaintiff) is apparently 
a changed man from what he was before, physical- 
ly and mentally. He has been round my shop when 
IT was working and when I asked him to hand me 
a tool, he would miss it and grab around before he 
got it, shaking all the time. * * * During the threc 
vears I knew Littlejohn previous to this accident, 
he was apparently healthy. * * * His nervousness 


and shaking before the injury were not noticeable.”’ 


Sarah Littlejohn, for plaintiff (pp. 52-54 Tr.) 
testified: ‘‘He (veferring to plaintiff) has not been 
working since his injury. I have observed a nervous 
-ondition; he is restless at night, gets up and walks 
the floor and puts his hand to his head. His hand 
chakes; he cannot get his coffee to his mouth with- 
oui sbakine. * * * Before this injury * * * he 
was generally a hard working man; never sick or 
nervous or sleepless and worked continuously.” 

Defendant, through its experts, did not attempt 
to deny the permanency of plaintiff's physical eon- 
dition nor the skull injuries whieh he and Dr. Me- 
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Nally testified to. X-Ray plates of plaintiff's skull. 
which defendant’s doctors had taken, were not put 
in evidence, neither dideethey testify vexcepuw on 
cross-examination concerning their examination of 
Mr. Littlejohn which they made during the trial. 


Dr. Thigpen, for defendant (pp. 65-69 Tr.) stated 
that some time after the injury, he made an exam- 
ination of Mr. Littlejohn and found a subject who, 
in his opinion, was a case of premature senility, 
who had a recent injury. On cross-examination, the 
doctor admitted that he had not found any chronic 
trouble which might have brought on this so-called 
premature senile condition and that shock and 
other causes might tend to produce the condition of 
senility. 

Dr. H. T. Southworth, for the defendant, (pp. 
69-73 Tr.) gave it as his opinion that Mr. Little- 
john was suffering from premature senility, and 
that his present nervous condition was not solely 
attributable to the injury. On cross-examination, 
he was unable to give any reason for this condition 
except that the plaintiff had been at hard work 
during his lifetime. On direct examination, Dr. 
Southworth stated that Mr. Littlejohn’s condition 
could not be relieved by medical treatment. He ad- 
mitted on cross-examination that plaintiff had a 
pulse of 128 to 184 when his normal pulse should 
have been 80 to 90. 

From the above excerpts from the evidence. 
will be seen that Mr. Littlejohn’s condition, as 
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testified to at the trial was admittedly of a per- 
manent character. Plaintiff and his doctor testified 
that his physical condition was a result of the in- 
jury and all of plaintiff’s evidence tended to estab- 
lish this. The defendant merely sought to show that 
plaintiff’s condition resulted from other causes 
than his injuries. This was a question for the jury, 
Wholly and entirely. 


AUTHORITIES CITED BY DEFENDANT 


Practically none of the authorities cited by de- 
fendant support its contention, and for the most 
part may be relied upon to support plaintiff’s po- 


sition. 


The diseussion of Mortality Tables in KERRI- 
GAN V. PENN. is merely dicta. The ROONEY de- 
cision holds the introduction of life tables proper 
and that the question of permanent disability is for 
the jury. To the same effect is CITY ‘OF 
FRIEND V. INGERSOLL, cited by defendant. 


The decisions cited on page 43 of Defendant’s 
Brief ean be analyzed as follows: In the LEACH V. 
DETROIT case, plaintiff’s own evidence showed 
tiemiiyevompe timlme pe TENNEY  \¥. 
RAPID CITY, the record disclosed no evidence 
tending to prove permanent injury. The Texas 
fases of THXAS & N.°M. RY. COMPANY, V. 
DOUGLAS, and CITY OF HONEYGROVE V. 
LAMASTER are not in point, for the reason that 
in that jurisdiction, there is a rule making Mor- 
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tality Tables inadmissible except in case of death 
or total disability. 


The question of the introduction of Mortality 
Tables is not involved in the STEVENS V. N. m 
R. R. case. Moreover, in that decision, it was con- 
ceeded that plamtiff would, in all probability, re- 
cover from a paralytic attack resultmg from the 
injury. Here it is admitted that there is no cure 
for plaintiff’s condition. | 


The case of KLEIN V. PHELPS does not in- 
volve the admission of Mortality Tables. The de- 
cision simply holds that where plaintiff suffered 
an injury to his head, ete., the result of whieh was 
to render him nervous and weak, and a physician 
stated he might never recover from his imjumes, 
that the verdict for him would not be disturbed. 


DEFENDANT’S ARGUMENT VI. 
(Brief p. 45.) 

We have covered the points raised in Defendant's 
Argument VI. under Propositions IT. and Il. 
aforesaid. 

In passing, we desire to call this Honorable 
Court’s attention to the remarkable statement 
made by defendant’s counsel on page 47 of its 
brief to the effect that plaintiff did not exercise 
reasonable care or caution in going upon the stag- 
ing over the conerete pit to install the heavy bolt 
which he was earrying. The uncontradicted evi- 
denee in the ease shows that plaintiff was directed 


oD 


personally bv defendant’s foreman to do exactly 
what he did, that is to say, take up a large bolt, 
ealry it out on the planks and install it as directed. 
Plaintiff did not select the planks or even place 
them over this open concrete pit, but did exactly 
what he was told to do by defendant’ foreman, 
and had a right to rely on the defendant perform- 
ing its duty in providing a safe staging for plain- 
tiff to walk upon with said bolt in order to install 
the same. However, all questions relating to plain- 
tiff’s neglhgence or lack of negligence were set- 
tled by the junv’s verdict. 


DEFENDANT'S ASSIGNMENT OF ERROR NO. 
XII. 


(p. 103 Tr.), Presented in Defendant’s Brief page 
52, in Argument 7, as Specification of Error VITI. 


ARGUMENT ON VAULE OF DOLLAR 


This Specification of Error is wholly without 
merit and unsupported by any reason or authority. 
The rule is well settled that counsel in a personal 
injurv case, may in his argument to the jury state 
what is common knowledge, that two dollars now 
is only equal in purchasing value to what one dol- 
lar was five or ten vears ago. 

Washington & R. R. Co., v. La Fourcade, (1919) 

48 App. D. C. 364; 


This case is practically on all fours with the case 
at bar. Counsel for the plaintiff, in speaking to the 
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jury, stated ‘‘That $10,000.00 now is only equal to 
#5,000.00 five vears ago.’’ The Court not only held 
the argument to be proper, but stated that it was 
competent for the jury to take into consideration 
the present value of the dollar, as such matter was 
within the knowledge and experience of men in 
general. 


Tn the ease of HURST V. C. B. & @. Mo. 1920), 
219 S. W. 566; 10 A. L. R. 174, it was held that the 
courts would take judicial notice ‘‘That money to- 
day has much less purchasing power than it had 
twenty or even ten vears ago.” 

Numerous cases to the effect that courts and 
juries may take into consideration the purchasing 
power of money are cited in 0G LOR Norey pa 
79, andam 6 Al ln peo: 

The Specification of Error is frivolous. Counsel 
for plaintiff did not state as a fact that $10,009.90 
ig not worth as much as $5,000.00 a few vears ago, 
but merely called the jurors’ attention to that fact 
The argument was proper and is upheld by every 
authority where the question has arisen. 


DEFENDANT'S ASSIGNMENT OF ERROR AV 
ANT @6Vade. 


(Pages 104-105 Tr.) 
INSTRUCTIONS ON PERMANENT INJURY 


Presented in Argument 8, page 94, Defendant . 
Brief, as Specifeations of Error XT amatat oyellll 
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In replying to defendant's argument in support 
of the above assignments, plaintiff will not again 
review the evidence, but merely refer to the facts 
disclosing permanent Injury presented under reply 
to Defendant’s Argument 5 re admission of Mortal- 
itv Tables, p. , et. seq. this Brief. 


The uncontradicted evidence disclosed a perman- 
injurv. There was direct testimony that plaintiff 
would not recover. Moreover, the character of the 
injuries received by plaintiff were such as to indi- 
cate that he would never recover. No other infer- 
ence could be drawn from the evidence. Plaintiff's 
physical condition at the time of the trial, six 
months after the injury was grave. He was broken 
down, his nerves gone; he was unable to work, suf- 
fered constantly with headaches. His whole body 
was shaken by a nervous tremor. This condition 
was shown to be a result of the injury. The perman- 
enev of plaintiff’s physical condition was not put 
in issue by the defendant. It was admitted as in- 
curable. Defendant’s onlv attempt was to avoid lia- 
bility on the ground that this condition was the re- 
sult of other causes. This was a question for the 
jury and was decided adversely to defendant. The 
Court's instructions were eminently proper and 
fairlv presented the question of permanent injury 
to the jurv. The trial court, out of an abundance of 
caution, stated: (p. 89 Tr.) “* * * Future dam- 
ages can only be awarded in a ease when the evi- 
dence shows it to be a reasonable certainty.” 
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The law is settled in personal injury cases to the 
effect that it is ordinarily a question of fact for the 
jury to decide as to the nature and extent of the 
injury. Volume 8, R. C. L., p. 656, Pas: 198, Taille 
‘“Damages.”’ 


‘‘In personal injury actions, it is ordin- 
avily a question of fact for the Jury as to 
whether the plaintiff was injured, and the 
jury should decide also as to the nature and 
extent of the injury.’’ 

Where there is a conflict of evidence, the ques- 
tion of the permanency of injury is for the jury. 

Remsnider v. Union Savings & Trust Co., 
(Wash. 1916) 154 Pae, 135, 187. 

The instructions leawing it with the jury toe 
assess damages for permanent injuries is proper, 
though there is no direct evidence that the injury 
is permanent, where there is evidence from which 
the jury might conclude that the injuries were of a 
permanent character. 

Louisville & N. R. Co. v. Williams, 51 N. i. 128; 

20 Ind. App. 576. 

The Court’s attention is directed to the follow- 
ing cases where instructions similar to those given 
by the trial court were approved under facts sub- 
stantially the same as those at bar. 


Chicago & E. I. R. Co. v. Filler, 62 N. . 919; 
195 I. 


Cicero & P. St. Ry. Co. v. Brown, 89 Ill. App. 
Sas. Aff. 61 N. i. TOS8y 19 SM. are 
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Fishburn v. Burlington & N. W. Ry. Co., 103 N. 
W. 481; 127 Lowa, 483. 


Ballard v. Kansas City, 86 S. W. 479; 110 Mo. 
App. 391. 


Kenyon v. City of Mondovi, 73 N. W. 314; 98 
Wis. 50. 
The decisions cited in Defendant’s Brief, pages 
59-06, have no application to the facts in the case 
at bar. 


In the WHITE ease, there was a special finding 
by jury to effect that injury may be permanent. 


The MEETIR case is not reported in 75 N. Y.S. 

The injury in the FILER case consisted of an 
inflammation to plaintiff’s muscle which appeared 
to be in good condition at time of trial, the only 
evidence being that there was a possibility of its 
recurrence. 

In the TWEEDY case, the plaintiff’s testimony 
tended to show only temporary injury, while de- 
fendant’s witnesses testified that the plaintiff was 
perfectly normal. 

In the MORRIS ease, it was admitted that the 
operation complained of had cured plaintiff. She 
was allowed damages for the loss of the organ re- 
moved, but naturally not for permanent injury 
since the operation had eured her trouble. 

In the SNYDER decision, the injury consisted of 
a bruise to the back and there was no evidence of 


permanent injury. 
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The POLLOCK case appears to be a divorce ac 
tion and has no application. 


The STROHM decision passed upon the admis- 
sibility of speculative evidence by experts as to 
what might happen. 


‘In the EASTHAM ease, it was admitted that 
plaintiff would recover full use of his arm within a 
wear. 


It appears from the facts in the GIFFORD de- 
cision that the plaintiff was normal and fully re- 
covered at the time of trial. The doctors’ testimony 
merely dealt in possibilities as to what might re- 
sult from the injury. 


The holding in the MeNETLE ease is simply to 
the effect that mere proof of injury which in and 
of itself is not essentially permanent is insufficient 


as proof of permanent injury. 


Moreover, the question raised by defendant has 
been settled in UNITED VERDE EXTENSION 
MINING CO. V. KOSO, 273 Fed. 369, where simi- 
lar instructions were approved by tlis Court. 


‘We may say, however, that upon the 
question of damages the instructions show 
that the court told the jury explicitly that 
thev should consider whether the injuries, 
if anv, were permanent, to what extent, if 
any, plaintiff had suffered, whether he had 
been disabled or incapacitated to earn a liv- 
ing at all, the age of plaintiff, what his oc- 
eupation and income were, and whether his 
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employment would have continued.’’ (273 
ed: po oto). 
Defendant’s specifications of error not being 
based on the record are of no avail and must be 
disregarded. 


CONCLUSION 


We are satisfied that a perusal of the evidence 
and record in this case will show that no prejudi- 
cial or reversible error appears. The Trial Court at 
all stages of the case properly safe-guarded the 
rights of defendant. His instructions to the jury 
embraced and comprehended every essential and 
material feature of the case. 


Under the Emplover’s Liability Law of Arizona, 
plaintiff at the tine of his injuries, was engaged in 
a hazardous occupation, and while so engaged in 
carrving out the direct orders of the defendant 
company, he was seriously and permanently in- 
jured. The jury awarded him damages. The errors 
complained of were presented fully to the trial 
court on defendant’s motion for a new trial and a 
new trial denied. Substantial justice has been ac- 
complished in this case and the judgment of the 
trial court should be affirmed. 
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the facts brought the accident within the Liability 
Law. 


Counsel admits herein that plaintiff could 
work; counsel states he ‘‘could only perform light 
work’? (p. 4) and there was ‘‘no such work avail- 
able.” 


The quotation (p. 8) of See. 3147 cited by plain- 
tiff shows legislative intention that employment 
must be “in or about the operation of smelters.” 


Any inference that the accident in this case was 
in an ‘open pit’? as contemplated by the Statute 
in using that term is an incorrect and unwarranted 
interpretation, because the judge of the lower court 
understood the application and so explained (Tr. 
80); also: 


NOTE ON WORKMEN’S COMPENSATION: 


What is a Mine within the meaning of the Acts; In 
11 Amer. Law Reports 154: 


Generally with respect to the term ‘‘mine”’ 
it is stited m IsekeC. lewe32: 


A mine in its specific sense, is a work for 
the excavation of minerals by means of 
PITS, SHAFTS, ete., as opposed to a Quarry 
where the whole excavation ig open * * * 


As originally used, the word ‘‘mine’’ was 
exclusively connected with underground 
workings, but both in this country and in 
England, in later times, the word has re- 
ceived an enlarged meaning, and under the 
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modern construction it is not limited to mere 
subterranean excavations or workings, but 
includes, for example, beds of clay or lime- 
stone, reached by OPEN WORKINGS and 
workable only from OPEN CUTS. 


There are certain exeavations which are 
termed neither mines nor quarries, as for in- 
stance places where clay is being dug out for 
bricks; such places are frequently called 
PITS, and also OPEN WORKS. 

Plaintiff seeks to give to the clause ‘‘in and 
about’? mines or smelters, a meaning which com- 
prises work ‘in the outside vicinity of’? mines or 
smelters, which would include all manual work on 
the surface of a mining claim, and include aeeord- 
ingly all manual work in the hotel or boarding 
house and other welfare agencies conducted by the 
einplover on the mine or near the smelter, and all 
other manual work performed on the ground such 
as janitor work in an offiee building near the smel- 
ter or on the mine of an emplover. There is no de- 
cided case based upon and upholding constructions 
of the Arizona Liability Law which even leans to 
such an interpretation. All the cases which have 
been decided favorably to plaintiffs upon appeals 
involving the question of Employers’ Liability of 
Arizona have been causes where the plaintiffs 
were emploved, in the true sense, ‘in and about”’ 
mines or smelters, that is, engaged in hazardous oc- 
cupations in underground workings, in or about 
a mine, or engaged in hazardous works ‘in and 
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about’? a smelter as that term is understood, and 
is interpreted in Calumet & Arizona v, Chambers, 
as well as in the reasoning of other decisions. 


In the Chambers case the Court states, at 
page 58: ‘‘The complaint shows that the de- 
fendant was engaged in operating a smelter 
and machinery incident thereto; that at the 
time of the accident *** the plaintiff was 
in the service of the defendant engaged in 
performing his duties about the said smelter 
including the duty * * * m event of an 
emergency or accident to assist and aid in re- 
storing conditions and putting things in 
working order. 


“Phe surroundings in which plaintiff was 
performing his duties are described in the 
eomplaint with sufficient fullness to show 
that the risks and hazards assumed by the 
employees are great and inherent in the oc- 
eupation, and unavoidable by the workmen.’’ 


At page 60: ‘‘The answer sets forth in de- 
tail the circumstances surrounding the place 
of the accident the employment engaged in 
at the time and the apparatus necessarily 
used for the purpose * * * 


“That the floor is made almost entirely of 
sheet iron and in said floor are many open- 
ings, small and large, made necessary by the 
mechanical requirements of operation of ap- 
pliances used in the smelting processes of 
defendant.”’ 


The Court’s use of the word ‘‘about” clearly 
shows it does not mean ‘‘outside in the vicinity’’ or 
incidental work, but about the employment of 
smelting and smelting processes, and in the smelter. 


5) 

Moreover, in the cases in which, on appeal, plain- 
tiffs have been denied a recovery, the plaintiffs 
were held to be outside the mine when on the sur- 
face (Espinoza), at p. 751 ‘‘the deceased in the 
present case was not at work either in or about 
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the mine at the time,’’ and outside the hazardous 
part of the business of railroading when not sub- 
ject to its inherent risks or conditions. In none of 
the cases has a plaintiff employed by a mine owner 
or a smelter owner been permitted to recover under 
the Employers’ Liability Law of Arizona, for any 
accident in his occupation when that was not, as 
required by the Constitution and Sec 3154, R. S. A., 
a ‘hazardous occupation in mining or in smelting,”’ 
that is) work ‘‘in and about’’ a mine or a smelter 
and inherently hazardous as such. If the term ‘‘in 
and about’’ were given the unwarranted meaning 
‘fanvwhere in ihe vicinity of’ and work incidental 
to mines, machinery operation, ete., then Mathews 
would have been given a right of recovery, since the 
manual nature of work was not the controlling fae- 
tor in the reasoning (see statement in the Espin- 
oza case) and he was unquestionably engaged in 
work essential in railroading business, declared 
hazardous; and the above quotation from the Espin- 
oza case would be erroneous and overruled. The 
case of Scullion v. Cadzow Coal Co. (51 Seot. Law 
39) cited in Note, p. 154 in Vol. 11 Am. Law Reps., 
is another case where a laborer was at the pit head: 


‘An employee engaged as a surface laborer at the 
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pit head was not employed in any process of ‘“min- 


ing’’ within the meaning of the English Workmen’s 
Compensation Act. 


“What then, is, in plain language, the meaning of 
the expression ‘the process of mining?’ I think 


there can be no doubt the meaning of that expres- 
sion is the obtaining of mineral from an exeavation 


in the earth which necessarily implies two things: 
(1) The actual cutting or hewing of the mineral. 
(2) Its removal to the surface. In no part of that 
operation Was appellant engaged.” i 


While the {ease S orien is that its poimts 
would cover the case whether recovery was sought 
under either paragraph of Section 3156 R. S. Nee 
attention is mvited to the fact that on pages 10 
and 11,.counsel continues his alternative that the 
plaintiff was working either im a smelter (Sec. 
3156 par. 8) or in mills, shops, ete. (Sec. 3156 par. 
10), or a mixture, what is popularly termed a 
‘*straddle.’’ If such an alternative or mixture were 
permissible in the pleading, the uncertainty was 
eliminated by the instructions of the judge which 
confine the Jury to employments under par. 8 of 
Secusdla6 Clr, 77 apde7e)). “Rie Dlsmiititt seid y 
except to the instructions, and he cannot be per- 
mitted to argue that par. 10 may be an alternative 
possibility. when the Court’s instruction took no ac- 
count thereof, limited the jury to par. 8, and the 
question was never submitted to the jury. 
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Proposition II (page 11) 


All cases under other laws, cited by plaintiff, 
are distinguishable for the reason the Arizona law 
is unique in unrestricted liability and consequent 
clauses restricting it to accidents due to conditions 
of employment and inherent risks; and the various 
state laws have specific provisions upon which these 
decisions are based; for example: 


In the Boody case: There is no provision 
about being due to a condition of employ- 
ment or inherent hazard of occupation; the 
New Hampshire act simply stated ‘‘to work- 
inen engaged in manual and mechanical la- 
bor in the employment,’’ and restricts lia- 
bility. 


Larsen Case (p. 15): The New York stat- 
ute declared that there should be a ‘‘pre- 
sumption that a claim under the Act came 
within the Act unless there was substantial 
evidence to the contrary,’ and the Court 
simply held there was no evidence to the con- 
trary: plainly indicating there might have 
been and the decision might have been dif- 
ferent. 


O’Toole Case: This is clearly based upon 
statute which gave an ‘‘extended meaning”’ 
to the word ‘‘factory,’’ and is therefore not 
in point. 


Pellerin Case (p. 16), Federal: Plain- 
tiff’s work was inside the mill, on machinery. 
The paragraph preceding plaintiff’s quota- 
tion throws a different light on the applica- 
tion of the decision: ‘‘Moving the cupboard, 

- if it is to be considered by itself, without re- 
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gard to any work included within the plain- 
tiff’s general employment, is certainly not 
shown to have been work ‘in connection with 
or in proximity to * * * machinery Ti eid 
no connection with any machinerv whatever, 
nor can we believe it Was ‘1 proximity to’ 
any, in the statutory sense, even if such ma- 
chinery was to be found inside the building 
to which the platform belonged. If plaintifi 
had been emploved to do such work as never 
required him to enter this building belonging 
to the mill and containing machinery he 
would not have been entitled to the statutory 
remedy.’’ The testimony shows Littlejohn in 
his work for the company was never required 
to enter any building where machinery was 
operating. 


The Dinois and New York cases cited by plain- 
tiff are lhkewise based upon entirely distinctive 
statutes limiting the liability, and containing no 
provision that the cause must be due to a condition 
of the occupation and inherent risks, and which 
make detailed definition of the hazardous eerupa- 
tions and cover broadly many emplovments not in- 
eluded in Arizona Law, for example: 


Gibson v. Industrial Board (. 20): ‘The 
ease is not pertinent, because of the statu- 
torv provision; plaintiff was engaged in an 
oecupation covered by the statute as “any 
enterprise in which explosive materials are 
manufactured, handled or used.”’ There is 
cited) however, the case of Vaughan Seed 
store v. Simonini (Lll.) 114 N. E. 163, which 
positively and clearly states and establishes 
defendant’s ground in the ease at har. 
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In that case the proprietor had a salesroom 
with freight elevator; a warehouse at another 
point, and a farm on which greenhouses were 
maintained. The law made ‘‘building or main- 
taining any structure’’ a hazardous occupa- 
tion. Plaintiff, a laborer on the farm, argued 
that defendant was maintaining a greenhouse 
on the farm, and a hazardous business in the 
city, and came under the law. 


The Court: ‘‘His employment was not dif- 
ferent from that of the ordinary farm la- 
borer. His injury arose out of that employ- 
ment (kicked by horse), but had no connec- 
tion with the business of maintaining and us- 
ing a greenhouse. Assuming that maintaining 
and using a greenhouse * * * was engaging 
in a hazardous occupation the Act does not 
apply to all business of the employer without 
reference to its connection with the particu- 
lar extra hazardous business.’’ ‘‘To give the 
Act any other interpretation would render 
it unconstitutional.’’ 


“The object of sec. 3 was the better pro- 
tection of employees exposed to greater dan- 
ger by reason of their employment in these 
extra-hazardous occupations, and it was not 
intended that employers engaged in such ex- 
tra-hazardous occupations should for that 
reason be subject to any greater liability to 
their employees not engaged in such occu- 
pations than other employers under the same 
cireumstanees.’’ ‘‘Plaintiff was not exposed 
to any of the dangers arising from such ex- 
tra-hazardous oecupations.’’ ‘Whether or 
not defendant as to any part of its business 
was subject to the provisions of the Act, it 
was not subject as far as plaintiff was con- 
eerned.”’ 
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Fogarty Case (p. 22): The statute giving a 
‘“presumption”’ that an accident came under 
the Act in absence of evidence to contrary 
apphed here, as well as the other statutory 
provisions different in toto from Arizona. 


N. Y. Central y White (p. 23): This deci- 
sion shows positively the position of the U. 
S. Supreme Court construing a clause which 
is identical in substance and meaning with 
the Arizona Section 3154+; and makes con- 
elusive the point of defendant that it is the 
occupation of the emplovee which deter- 
mines, and not the principal business of the 
emplover. 


The Federal Emplovers’ Liability Act (35 
Steet i. 60: and oo'otan wt lL, Fee Ue 
Comp. Stat. Supp. 1909, p. 1171) provides: 


‘That every common carrier by railroad 
while engaging in commerce between any of 
the several states * * * shall be hable in dam- 
ages to any person suffering injurv while he 
is employed by such carrier in such com- 
merce * * * 


This is similar wording to that of the A1i- 
zona Law, See. 3154, providing that any em- 
plover in hazardous occupations in smelting, 
ete» shall be liable for injury ‘of any em- 
ployee in the service of such employer in 
such hazardous cccupation.”’ 


The U.S. Supreme Court has decided that 
this means not only that the employers must 
be engaging in interstate ecommerce but that 
the employee was at the time also engaged in 
such commerce, and that work on construc-, 
tion of instrumentalities imtended for use 
when completed in such interstate commerce 
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is not work so related to interstate transpor- 
tation as to be a part of it. 


Pederson v. Del L. & W. 57 L. Ed. at 1127 
and 1128: Plaintiff was carrying bolts and 
rivets to a bridge which was to be repaired. 
“That defendant was engaged in interstate 
commerce is conceded; and so we are only 
eoncerned with the nature of the work in 
which plaintiff was emploved at the time of 
is injury.”’ 


‘“Of course we are not here concerned with 
the construction of tracks, bridges, (ete.), 
which have not as yet become instrumental- 
ities in such commerce, but only with the 
work of maintaining them in proper condi- 
tion after thev have become such instru- 
mentalities and during their use as such.”’ 


Chg. B. & Q. v. Harrington, 60 L. Ed. 941 
(Justice Hughes): Plaintiff was engaged in 
“switehmg coal in Kansas City Terminal 
Yards. ‘‘So also, as the question is with re- 
spect to the emplovment of decedent at the 
time of the injury, it is not important wheth- 
er he had previously been engaged in inter- 
state commerce, or that it was contemplated 
that he would be so engaged after his im- 
mediate duty had been performed. That duty 
was solely in connection with the removal 
of coal from the storage tracks to the coal 
shed, or chutes, and the only ground for in- 
voking the Federal act is that the coal thus 
placed was to be used by locomotives in in- 
terstate hauls * * * Was the emplovee at 
time of injury engaged in interstate trans- 
port or in work so elosely related to it as to 
be practically a part of it. Manifestlv, there 
was no such close or diterMrelation * * *”’ 
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New York Central v. White, 61 L. Ed. 670 
(Justice Pitney): ‘‘Plaintiff was on duty at 
the time, and at a place not outside of the 
limits prescribed for performance of his du- 
ties * * * was an accidental injury arising 
out of and in course of his employment.’’ 

“The admitted fact that the new station 
and tracks were designed for use, when fin- 
ished: in interstate commerce, does not bring 
the case within the Federal act. The test is 
‘Was the employee at the time of the injury 
engaged in interstate transportation, or in 
work so closely related to it as to be practi- 
cally a pare or it’ * * Decedent's work bone 
no direct relation to interstate transporta- 
tion, had to do solely with construction work, 
which is elearly distinguishable, as was 
pointed out in Pedersen v. D. L. & W.” 


Applying the principle of this reasoning and de- 
cision of the Supreme Court to the Arizona Law 
with the same wording, the employee must be 
shown to be engaged in a hazardous occupation at 
the time of the injurv, where an emplover is en- 
gaged in a business which comprises both hazard- 
ous and non-hazardous occupations. And further, 
work on construction of anv instrumentality to be 
used in the hazardous business is not work in such 
business or hazardous occupation. 


Bravis v. Chg. M. & St. P. CCA 8th, 217 
Fed. 234: Plaintiff was engaged in construc- 
tion of a bridge on a cut off being construct- 
ed to straighten a curve. Men rode to work 
on a hand car on the main line which was in- 
terstate and plaintiff was injured by falling 
from the car and being run over. 
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“he mere fact that it was the purpose 
and intention (to use in interstate commerce) 
at some future time did not make it an in- 
strumentality . . .The argument that the 
building of the cut-off was the mere correc- 
tion or prevention of a defect or insufficiency 
of the defendant’s instrumentality for con- 
ducting interstate commerce is too remote 
and inconsequential to eonvinee. The build- 
ing of such a cut-off is new construction fox 
use in such commerce.”’ 


Those employed in the construction of 
roadbeds, rails * * * and other instrumentali- 
ties which are intended for use in interstate 
commerce, but have never been and are not 
in use therein, are not employed in such com- 
merce and are not protected by that act. 


ARIZONA CASES 


Mendez Case: Counsel cuts off his quotation (p. 
94) at the right place for the support of his point, 
put at the wrong place if the Court is to get the full 
ed real eextent..of the ‘agnditions;’’ these addi- 
tional conditions are precisely what this defendant 
urges must be found present to give right of recov- 
erv under the law: 


‘that the accident causing the injury suffered 
arose from the dangerous and hazardous nature of 
the service required m the industry as such is or 
dinarily carried on, and in earrying on such service 
necessary risks and dangers inherent therein are 
present as a menace to the workman without 
knowledge of which and without incurring the dan- 
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ger of injury therefrom he cannot perform such re- 
quired service.”’ 


Mendez was working underground in and about 
the mine. 


The following quoted in the Mathews case from 
New York decisions, shows clearly that the Su- 
preme Court of Arizona does not consider the 
‘“principal business”’ of the employer has any ap- 
plication to the Arizona Law, and that an em- 
ployee of a proprietor of a so-called hazardous in- 
dustry may be at times in a hazardous occupation 
and at other times not: 


‘Where * * * the employee’s ordinary duties 
and accustomed scope of activities do not come ex- 
clusively or predominantly within the category of 
enumerated employments: and only casually and in- 
cidentally does he do work fairly falling within that 
category, his right to remuneration must hinge on 
a finding that he sustained injury while actually 
and momentarily doing work named in the statute, 
even though he at times did work embraced with- 


in the state.’ 
Proposition III (p. 26) 


This proposition concerning work fairly inci- 
dental is not applicable to this case. If it applied as 
plaintiff contends then the Mathews case itself is 
wrong because there (at page 287) it is admitted 
that the employee was engaged in work essen- 
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tial in the railroad business of his employer; as also 
would be the above quoted statement from the New 
Cornelia decision of this Court, and the decisions. of 
the U. 8. Supreme Court above cited, especially the 
Harrington case, construing the Federal Employ- 
ers’ Liability Act to apply only in cases where the 
employee proves himself to be in an occupation in 
interstate commerce, the fact that the employer 
is so engaged not being the controlling feature. 
There is no question here of a ‘‘bar’’ to other ac- 
tion, the plaintiff had the common law remedy 
Which, as modified by Arizona law, has been said 
to be as favorable to the employee as are the Em- 
plovers’ Liability laws in many states. 


Vogt Case (p. 29): The law of Hhnois speci- 
fied surface mining. Plaintiff was employed 
on a hoisting engine used to lift coal from the 
mine. 


Conroy Case (p 31): This was cited by de- 
fendant to show the distinction between 
means completed and those in process of con- 
struction. It is supported by Federal Su- 
preme Court cases herein reviewed. 


Wendt Case (p. 31): Plaintiff misinter- 
prets this. The prineipal business was non- 
hazardous; a portion of business was hazard- 
ous and aecident occurred there, and the em- 
ployer tried to evade on ground his principal 
business was non-hazardous. 


On Defendant’s Assignment of Error V. (p. 37) 


No assigninent of error is available on the ques- 
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tion of excessive verdict in this Court. This point 
Was raised in motion for new trial. 


Reply in Regard to Defendant’s Cases on the Mat- 
ter of Insurance 


Iverson Case (p. 38): Counsel misreads 
when he states ‘‘the trial court overruled ob- 
jections to such questions.’’ At page 204, ‘It 
is true the learned trial court properly struck 
out the answer and instructed the jury not 
to consider it.’’ 


Stratton Case (p. 38): This is misread by 
plaintiff; objections were sustained in lower 
court; at page 83, the Court: ‘‘in face of the 
fact that in nearly every instance the objec- 
tions were sustained.”’ 


Dameron Case (p. 39): Counsel states they 
found nothing re insurance; the statement is 
found at page 878 (6). 


Proposition V. (p. 43). 


Eixeessive damage is not a question for consid- 
eration by this Court, wnder its rulings. 


Proposition VI. (p. 44). 


Counsel states defendant asked for a ‘‘general 
Defendant’s request was 
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physical examination.’ 
(page 58 Tr.) ‘‘We desire to examine the plain- 
tiff in so far as the condition of his head may make 
it necessary in order to show what the result of that 
alleged injury was.”’ 


The Wheeler ease (p. 46) shows that plaintiff 
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agreed to an exainination, but defendant insisted on 
particular physicians. There was no such condition 
in the ease at bar; defendant asked for physician 
to be appointed by the Court. 


On Defendant’s Assignment X. (p. 46) 


The citation of the Koso case is not in point as 
a Wholly new state of facts is presented in this case. 
Plaintiff begs the question by assuming the exist- 
ence of evidence; that is the point raised, that there 
is no evidence, and only speculation and guess, as 
to the continuance in future of the alleged condition 
due to the accident; is the jury to judge the suffi- 
ciency of evidence. 


The testimony quoted by counsel is applicable to 
temporary injury which any person might have for 
a long time after a fall or other accident. His Dr. 
McNally (p. 46 Tr.) said a concussion takes place 
when one is knocked senseless and is not always 
attended by serious results. ‘‘I don’t think this in- 
jurv caused any fracture of the inner table of the 
skull.’’ 


Garrison (a friend) states how Littlejohn acted 
when at work, whereas Garrison states he never 
saw him at work before the aecident (Tr. 52). 


The statement that the defendant did not attempt 
to deny permanence is true, because there was none 
to deny. But if intended to mean there was no evi- 
denee offered to show that injurv was temporary 
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only, attention is invited to testimony of Dr. Moore 
(p. 63 Tr.); of Dr. Thigpen (p. 68 Tr.); of Dr. 
Southworth (p. 71 Tr.), and to testimony of Dr. 
McNally on cross-examination (p. 46 Tr.). 


Defendant was refused the physical examination 
requested; how could it adduce further evidence? 


Argument VI. (p. 52). 


Counsel adinits that plaintiff was directed to take 
a bolt over the planks. He intimates some negligence 
of defendant which was not brought out in evidence 
and could not be, under the decision in Cons. Aviz. 
v. Gonzales, 21 Ariz. 628. There is no evidence tbe 
staging was not safe; if there is any inference from 
the evidence it is that. the men themselves made 
their own staging and it was a part of the work 
and duty of each to take reasonable preeautions 
not to all step on the same plank. Further, if de- 
fendant was at fault, plaintiff’s remedv was _ the 
common law and not Emplovers’ Liability, where 
the cause must be ‘‘a condition of the emplovment.” 
On authority of the Gardner ease (21 Ariz. 206, p. 
+7 of Brief), and under instructions to the jury 
(Tr. 46), on the uncontradicted evidence we submit 
the plaintiff did not prove he was not neghgent. 

Even plaintiff’s strongest authority says it is 
ordinarily a question of fact for jury on extent of 
injury. There was no conflict of evidence plaintiff 


states it was uncontradicted. 
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Replying to Plaintiff’s Comments on Cases (p.56): 


In re Remsnider Case: Two doctors stated 
positively there was permanent injury 
and two that there was not. This was held to 
be ‘‘contliet.’’ 


In Meeter Case (p. 55), the citation should 
be 18 N. Y. S.. 561. 


Tweedy Case (p. 57): Counsel says testi- 
mony in ‘'weedy case tended to show only 
temporary injury. One of the Tweedy’s doc- 
tors said ‘“‘there was a deposit about the 
spinal column and excessive soreness and the 
present condition will become permanent.’’ 


If counsel admits: that such testimony, 
where claimant’s own doctor stated that his 
condition would become permanent, tends to 
show only temporary injury, how can he 
claim that the evidence is wneoutradicted 
showing permanency in his own case where 
there was not a word showing any condition 
would be permanent, but only Dr. MeNally’s 
statement “i cannot tell,’’ referring to the 
tremor only. 


Snyder Case (p. 57): Same comment ap- 
phes as in Tweedy case. Engineer had neur- 
asthenic condition. He testified that since he 
had walked with cane and had dragging of 
the foot and was thus at trial. 


Counsel savs ‘‘there was no evidence of 
permanent injury.” 


Clifford Case (p. 58): Testimony showed 
head injurv was a depression back of ear, 
and headaches and earaches were testified to. 
Physician said he would expect convulsions 
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and severe periodical pains in head and gen- 
eral nervousness. 


Counsel says it appears the plaintiff was 
‘normal and fully recovered.” 


The Egich case cited by plaintiff in oral argu- 
ment, was considered upon petition for rehearing 
before this court in the New Cornelia v. Espinoza 
ease, and this Court stated it did not affect its 
opinion. The case has no application here and is not 
contrary to the position of this defendant; it is 
rather in support of the interpretation of defendant 
since the injury in that case occurred while plaim- 
tiff was working ‘‘in and about’’ a mine, being un- 
derground and recovery was allowed for an injury 
which unquestionably occurred about the mine; 
also, this Court would not be affected by anv al- 
leged and uneertain change in decision unless and 
until the U. S. Supreme Court changes its decision 
with reference to the necessity that an accident be 
due to inherent dangers of the hazardous occupa- 


On: 


In the New Cornelia ease the personnel of the 
Court was the same as in this case and extended 
quotations or interpretations are unnecessary, but 
the following further show that it considered the 
provisions of the Law relative to accidents due to 
inherent risks and conditions of employment in and 
about a mine to be effective and restrictive of re- 
covery to accidents so due and oceuring: 
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‘It was necessary for the deceased to be in 
dangerous proximity to at least one of these ex- 
plosives when he was at work in the mine, where 
such explosives were being used by the defendant 
in prosecuting its mining operations; but the de- 
ceased was not at work in the mine at the time of 
the explosion eausing his death, and he was not in 
dangerous proximity to the explosives being used 
in the mine. He was on the surface, where no min- 
ing operations were being carried on by the defend- 
ant * * * The hazardous occupation in which the 
deceased was engaged was in the mine, and not on 
the surface.” 


This last clause seems decisive; although the 
plaintiff’s regular occupation was hazardous be- 
cause ‘Sin and about’’ the mine, he was not in a 
hazardous occupation when on the surface and near 
or in the vicinity of the mine, where there are of 
necessity certain operations or work being carried 
on incidental to the hazardous work in and about 
the mine; ‘‘the deceased * * * was not at work 
either in or about the mine at the time of the ac- 
cident.’’ This is a clear and decisive statement that 
this court does not interpret the clause ‘all work in 
and about’’ to include work that is merely in th 
‘rdefinite vicinity, even where, as in the New Cor- 
-elia ease the work in the immediate vicinity was 
intrinsically hazardous. And further, ‘‘the risk or 
hazard which the deceased incurred in beimg near 
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the fire on the surface was not a risk or hazard in- 
herent in.the work in the mine.”’ 


This Court kept in mind the provisions of the 
Arizona Constitution and of Sec. 3154, R. 8. A, 
which restrict the unlimited liability to ‘all hazard- 
oug occupations in mining and smelting,’’? and that 
the subordinate clause of Sec. 3156 ‘all work in and 
about ’’? was to be interpreted reasonably and har- 
moniously with the Constitutional and Legislative 
declaration and intent to apply the Act only to such 
occupations about mines and smelters as were haz- 
ardous because of inherent dangers and to accidents 
due to conditions of employment in such inherently 
dangerous occupations 1m mining and smelting. 


It is submitted that this defendant asks only for 
the correct, legal and not unreasonable or inequit- 
able construction of the law in its position that 
this emplovee of a mining company, who was not 
employed in or about a mine or a smelter, or upon 
machinery or under conditions declared hazardous 
in construction work, is not within the Arizona Im- 
plovers’ Liability Law, And especially not when 
an accident occurs that is not remotely caused by 
an inherent hazard or due t 0 a eondition or condi- 
tions of employment in any hazardous occupation im 
mining, smelting and the like. This is not a case 
where sympathy for physical injury enters. Many 
are the cases calling for sympathy and in which 
the injured has no legal remedy or seeks none. Tn 
this case the common law remedy was open to the 
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plaintiff, if his facts could support an action there- 
under. This case rather, it seems to the defendant, 
ealls for that statesmanlike construction which is 
peculiarly to be expected of the Federal Courts, and 
to be based upon the Constitution and Laws of 
Arizona and the decisions especially of this court 
and of the supreme court of the United States and 
the evident purpose and intent as shown in the 
opinions thereof. The question thus raised is wheth- 
er this Constitution and the Law, taken in connec- 
tion with the decisions and opinions of the said 
Courts upon this Law, contemplate that an em- 
plovee whose work is pick and shovel and other 
miscellaneous work around on the grounds of an 
employer who at times conducts or intends to con- 
duct in some buildings on said ground smelting 
or other operations declared hazardous, but to haz- 
ards of which the employee is not subjected, is 
in a hazardous occupation; whether an accident 
occurring while such an emplovee is doing a piece 
of small construction work, such work not reach- 
ing that magnitude which would bring it within 
the specific provisions of the law relating to 
and declaring construction to be hazardous under 
eertain conditions, Sec. 3156 (5), is due to a con- 
dition or conditions of, and an inherent risk in, 
env employment in mining, smelting or other ocen- 
pations having inherent risks and conditions as pro- 
vided by the Constitution and declaratory Law. 
Manifestly this employee engaged upon the work 
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he was employed regularly to do and which he was 
doing at the time of injury, was no more subjected 
te inherent risks, conditions cr hazards of any oc- 
cupation in miuing, smelting or machinery, deemed 
hazardous under the Constitution and Law, then 
én employee engaged to do similar piek and shove! 
work around the grounds and buildings of a school 
or university. If the Court were to take the atti- 
tude, which we urge cannot be taken in this case 
under its own decision and a fair construction of 
the Law, that work not ‘‘in and about’’ a smelter 
may be construed or found to be incidental to 
smelting and to come within smelting, it is sub- 
mitted that this particular work could not be so 
regarded ag incidental, but has the same relation as 
work of constructing a railroad to the smelter, 
work building hotels and houses for emplovees, 
manual work in the hotels, (and in fact mining it- 
self, because mining is necessary before any smelt- 
ing can be done); all of which are manifestly outside 
mining and smelting and operation as contemplated 
by the Emplovers’ Liability Law. 


Such a construction would also defeat the limita- 
tions stated in the decision in the Hammer ease, 
which clearly shows the determination of the Su- 
preme Court that recovery is only for accidents at- 
tributable to ‘‘hazards inherent in’’ and ‘‘due to its 
inherent conditions.’’ The opinion of this Court in 
the New Cornelia v. Espinoza case, where it quotes 
with approval the Mathews case and denied a pe- 
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tition for rehearing based upon an opinion in the 
Egich case, shows also that this Court considers the 
unique and distinctive clauses of the Arizona Law 
to be an inherent part of that law and are not to 
be brushed aside as surplusage; especially in view 
of the unlimited hability permitted by that Law 
and of the five to four decision in the Hammer ease, 
where these unique portions were considered and 
given effect. 


We quote as follows from the Hammer ease, 63 
L. Ed, 1058: 


‘In effect the statute requires the employer, in- 
stead of the employee, to assume the pecuniary risk 
of injury or death of the emplovee attributable to 
hazards inherent in the employment and due to its 
Foudifons. (p. 1067) * * * 


“We are unable to sav that the Employers’ Lia- 
bility Law of Arizona, in requiring the employer in 
hazardous industries to assume—so far as pecuni- 
ary consequences go—the entire risk of injury to 
the employee attributable to accidents arising in 
the course of the employment, and due to its in- 
herent conditions, exceeds the bounds of permiss- 
ible legislation, or interferes with the constitutional] 
rights of the employer (p. 1067) * * * 


“To the suggestion that the act now or hereafter 
may be extended by construction to nonhazardous 
occupations, it may be replied: first, that the occu- 
pations in which these actions arose were indisput- 
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ably hazardous hence plaintiffs in error have no 
standing to raise the question; and secondly, it 
hardly is necessary to add that emplovers in non- 
hazardous industries are in little danger from the 
act, Since it imposes liability only for accidental in- 
juries attributable to the inherent dangers of the 
occupation.”’ (p. 1070). 


We respectfully urge that the assurance that 
there is no danger of the act being extended by 
construction to nonhazardous occupations because 
it imposes lability only for accidental injuries at- 
tributable to the inherent dangers of the oceupa- 
tion, will be totally defeated and overruled if, as 
in this case, a jury upon uncontradicted and adimit- 
ted facts can be permitted to become the final 
judges of the law and its construction and to thus 
as a finding of fact extend the statute to accidents 
in an occupation of an emplovee which is essenti- 
ally nonhazardous and which accidents are not at- 
tributable to inherent dangers or conditions of or 
‘Gn and about’’ occupations In mining, machinery 
in plants, and the hke, as such occupations are 
contemplated by the Constitution of Arizona. What 
meaning or force could that statement in the Haim- 
mer case have, if each jurv may find, on admitted 
facts, as a fact or a matter of law whether or not 
any accident in an alleged hazardous o¢cupation o¢- 
curs in a hazardous occupation and is due to an in- 
herent danger, or is to be the unregulated judge of 
whether the facts, when admitted, constitute an ac- 
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cident in a hazardous occupation and due to inher- 
ent dangers; or if ‘‘inherent’’ is in effect disre- 
garded. 


Also if the contention of plaintiff were true that 
the Arizona Supreme Court in the Egich case has 
discarded its former position as stated in the Math- 
ews case, namely, that it is essential an accident be 
due to inherent dangers and to conditions of the 
employment in hazardous occupations, then it 
would appear the Court has withdrawn one of the 
bases or props upon which the Supreme Court of 
the United States by the narrow decision declared 
the Arizona Employment Liability Law constitu- 
tional in the Hammer case, thereby re-opening that 
question. We therefore do not beleve the Egich 
case should be construed as contended for, but if 
it is so construed it attempts to overrule the United 
States Supreme Court and could have no effect 
upon this Court so far as the case at bar is con- 
cerned. 


In consideration of the questions presented it 
must be borne in mind that there is no other en- 
actment which contains the unique and distinctive 
conditions of the Arizona Law and especially that 
the injury (Sec. 3154, R. 8. A) ‘‘must be due to a 
condition or conditions of such (hazardous) occupa- 
tion,’’ in addition to the tvpe form enactments pro- 
viding for accidents ‘‘arising out of or in the course 
of the employment or occupation.’’ This, the Su- 
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preme Court of Arizona in the Mathews case and 
this Court in the New Cornelia case, clearly recog- 
nize. 


This defendant therefore respectfully submits, 
as set forth in its Motion in Arrest of Judgment 
and Assignment 20, that under the Constitution of 
Arizona and of the United States, and decisions of 
the Arizona Supreme Court, of this Court, and of 
the U. S. Supreme Court: this judgment deprives 
the defendant of property without due process of 
law, and it should be reversed. 


ee 
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Attornevs for Plaintiff in Error. 


